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NOTE : Guideline Answers of the last Six Sessions have been updated with a view to

keep the students abreast of new developments. While updating the answers
the changes and references to be consulted have been given hereinbelow :

INTERMEDIATE EXAMINATION
UPDATING SLIP
COMPANY LAW
GROUP -1l - PAPER 1

Examination Question No. Updating required in the answer
Session
December 2002 5(c) SEBI (Employee Stock Option Scheme and

Employee Stock Purchase Scheme)
Guidelines, 1999 have been amended. The
answer be modified accordingly.

-do- 8(a)(i),(ii) Multi-State Co-operative Societies Act,
2002 has come into force. The answer be
modified accordingly.

December 2003 8(a) Certain industries have been prohibited from
appointing sole selling agents for a period
of three years. The answer to be modified
accordingly.




(ii)

UPDATING SLIP
ECONOMIC, LABOUR & INDUSTRIAL LAWS
GROUP -1l - PAPER 3

Examination
Session

Question No.

Updating required in the answer

December 2002

June 2003

December 2003

4(c)(i)

1v)

4(c)

Section 107A of the Patents Act, 1970 has
been amended to include ‘imports' by
Patents (Amendment) Ordinance, 2004.

The provisions relating to Environmental
Clearances relating to Industrial Projects
to be updated in accordance with
Notification S.O. 60E dated 27-01-1994 (as
amended in 2004).

Section 50 of the Patents Act, 1970
amended by Patents (Amendment) Act,
2002. Answer to be amended accordingly.




INTERMEDIATE EXAMINATION
DECEMBER 2004

COMPANY LAW

Time allowed : 3 hours Maximum marks : 100
NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.
Question 1

Answer any four of the following :

(@ PrudentLtd. is paying remuneration to its non-executive directors in the form of
commission at the rate of one per cent of the net profits of the company distributed
equally among all the non-executive directors. The company is providing
depreciation on straight line basis at the rates specified in schedule X1V to the
Companies Act, 1956. The company seeks your advice in respect of the following:

(i) Whether is it necessary to make adjustment in respect of depreciation for
the purpose of arriving at the net profit of the company to determine the
guantum of remuneration payable to its non-executive directors ?

(i) Is it possible to pay minimum remuneration to non-executive directors
besides sitting fees in the event of loss in a financial year ?

Advise the company explaining the relevant provisions of the Companies Act,
1956.

(b) The financial year of Bright Business Consultants Ltd. ends on 30th June every
year. For the financial year ended 30th June, 2001, the company could not hold
its annual general meeting on or before 31st December, 2001 and accordingly,
requested the Registrar of Companies, Chennai, to grant an extension of time
for a period of 3 months so that the general meeting could be held on or before
31st March, 2002. The company held its last annual general meeting on
31st December, 2000 for adopting its annual accounts for the year ended
30th June, 2000. Examine whether the request of the company would be
considered by the Registrar of Companies in view of the fact that if extension
was granted there would be no annual general meeting of the company during
the calendar year 2001.

(c) State the advantages of depository system.

(d) What is the procedure for shifting of registered office of a company from one
State to another ?

(e) What is meant by crystallisation of floating charge ? What are its effects ?
(5 marks each)

Answer 1(a)
Remuneration to Non-executive Directors

(i) According to Section 198(1) of the Companies Act, 1956 in computing the net
profits of a Company in any financial year for the purposes of determination of
managerial remuneration, the sum of depreciation to the extent specified in
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Section 350 shall be deducted. Section 350 as amended by the Companies
(Amendment) Act, 2000 specifies the manner of ascertainment of depreciation.
The amount of depreciation to be deducted is the amount of depreciation as
appearing in the books i.e. as shown in the Profit & Loss Account of the relevant
Financial Year. Afterthe Companies (Amendment)Act, 2000, depreciation as
per written-down value need not be recalculated where depreciation is charged
in the books as per straight-line method.

(i) The total amount of managerial remuneration payable by a public company to its
directors shall not exceed 11% of the net profits of that company computed in
accordance with Sections 349 and 350 except that remuneration of the directors
shall not be deducted from the gross profits (Section 198(1)). This percentage is
exclusive of sitting fees payable to directors (Section 198(2)).

If the Company is not making profits, remuneration to non-executive directors
can be paid with the prior approval of Central Government (Section 198(4)). Hence
without prior approval of Central Government, minimum remuneration cannot be
paid to non-executive directors.

Answer 1(b)

According to Second proviso to Section 166(1) of the Companies Act, 1956 the
Registrar of Companies has been empowered to grant extension of time upto a maximum
period of 3 months if there are special reasons to grant such an extension. According to
the clarification given by the Department of Company Affairs, if the extension of time
given by Registrar enables the company to hold the annual general meeting beyond the
close of the calendar year, it will not constitute an offence under Section 166 even if the
company has not held any annual general meeting in any given calendar year. Thus in
the given case, the Registrar of Companies, Chennai, can grant extension upto 3 month’s
period even if the company is not able to hold any annual general meeting during the
calendar year 2001 because of the said extension.

Answer 1(c)

In the depository system, shareholders or debenture holders have the option of holding
securities of a company in dematerialised form. For effecting transfer the transferor has
to just give instructions for debiting his account and crediting the transferee’s demat
account. This makes the shares fungible and does away with the need for share transfer
deeds, share transfer certificates, stamp duty etc. thereby making the process of transfer
very fast and hastle free. Ownership changes in the depository system will be automatically
on the basis of delivery v. payment. There is a regular, mandatory flow of information
about the details of ownership in depository’s record to the company concerned. Therefore,
we can say that the Depositories Act, 1996, by its consequential amendments to the
Companies Act, 1956 has made a distinct impact on the way shares and debentures are
held and transferred by the investors.

Answer 1(d)

In case the registered office is proposed to be changed outside the State, the following
procedure is required to be followed :

1. Hold Board Meeting after giving notices to all the directors of the company as
per Section 286 to decide about the change and to fix up the date, time, place
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and agenda for a General Meeting to pass a Special Resolution for altering the
Memorandum of Association in this regard subject to confirmation of the Company
Law Board. [Section 17(1)].

Issue notice for the General Meeting by giving not less than twenty-one days
notice in writing proposing the Special Resolution with suitable Explanatory
Statement. [Section 17(1) read with Section 173(2)].

Hold the General Meeting and pass the Special Resolution by three-fourths
majority [Section 189(2)] subject to the confirmation of the Company Law
Board.

File the Special Resolution with Explanatory Statement with the concerned
Registrar of Companies within thirty days in Form No.23 [Section 192(4)(a)]
after paying the requisite fee prescribed under Schedule X to the Companies
Act, 1956, either in cash, demand draft or treasury challan. (Rule 22).

Not less than one month before filing the petition publish a general notice at
least once in the daily newspaper published in the principal language of the
district in which the registered office is situate and at least once in English in a
daily newspaper, in the English language and circulating in that district.
[Regulation 36(1) of the Company Law Board Regulations, 1991].

See that the aforesaid notice to be published clearly indicates the substance of
the petition and state therein that any person whose interest is likely to be
affected may intimate to the Bench Officer within twenty-one days of the date of
the publication of the notice, the nature of interest and grounds of opposition.

Serve by certificate of posting individual notice on each debenture holder and
creditor of the company, unless otherwise required by the Bench to be sent by
registered post [Regulation 36(1)(ii) of the (Company Law Board Regulations,
1991)].

If the petition is in order in all respects then the Bench Officer will issue a notice
of hearing and the petition will be heard by a Member of the concerned Regional
Bench and if found valid the Special Resolution will be ordered to be confirmed.

On receipt of the (Company Law Board’s) order give notice of the receipt of the
order of the concerned Registrar of Companies in Form No.21 and file a certified
copy of the same together with a printed copy of the Memorandum of Association,
as altered, within three months from the date of the order with the Registrars of
Companies of each of the States after paying the requisite fee as prescribed
under Schedule X to the Companies Act, 1956, either in cash, demand draft or
treasury challan. (Rule 22).

In case of listed companies, such companies shall also comply with listing
agreement conditions.

Answer 1(e)

Crystallisation of floating charge : A floating charges attaches to the company’s
movable property generally and remains dormant till it crystallises or becomes fixed.
The company has a right to carry on its business with the help of assets having a floating
charge till the happening of some event which determines this right.
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In the following circumstances, the floating charge becomes fixed or is said to have
crystallised.

(@ whenthe company goes into liquidation;

(b) when the company ceases to carry on the business;

(c) when the creditor or the debenture holders take steps to enforce their security.
(d) onthe happening of the event specified in the deed.

Effects of Crystallisation of a floating charge :

(@ floating charge converts itself into a fixed charge on the property of the
company.

(b) it has priority over any subsequent equitable charge and other unsecured
creditors.

Question 2

(@ A private limited company wants to increase its subscribed capital by offering
further issue of shares to friends and relatives by Boards’ resolution. Is it valid
as per law ? (5 marks)

(b) Minutes of the meeting of the Board of directors recorded earlier found to be not
acceptable to the chairman. Can that be scored out or deleted or crossed out
by the chairman ? (4 marks)

(¢) () An adjourned annual general meeting falls on a holiday. Is there any
contravention of the Companies Act, 1956 for holding the said meeting on
that day ? (3 marks)

(i) Whether the chairman of a meeting has power to dissolve the meeting before
the business of the meeting is over ? (4 marks)

Answer 2(a)

Section 81(1) of the Act provides that where at any time after the expiry of two years
from the formation of a company or at any time after the expiry of one year from the
allotment of shares in that company it is proposed to increase the subscribed capital
then such further shares shall be offered to existing equity holders in proportion as nearly
as circumstances admit to the paid-up capital of the company. However, according to
Section 81(3) of the Act the provisions are not applicable to a private company. Therefore,
by virtue of this and the inherent characteristics of a private company as defined in
Section 3(1)(iii) of the Act, the further issue of shares to friends and relatives of directors
to a private company is valid as per law.

Answer 2(b)

If there is something recorded at an earlier Board Meeting which was not acceptable
to the chairman who signs the minutes on confirmation at a later (next) meeting, proper
procedure is to pass a subsequent minutes rescinding the terms of the old minutes
recorded thereat. The old minutes should not be deleted or crossed out or scored as
incorrect at the confirmatory meeting cf. Re. Cawley & Co. (1889) 42 Ch.D209 (CA).



5 ICL— December 2004
Answer 2(c)

() Adjournment means an act of putting off or breaking off for resumption at a later
date time and place. In the context of a meeting, it implies suspending of a
meeting after it has been duly commenced to be resumed at a later date or date
fixed in that meeting itself at the time of such adjournment or to be decided later
on.

If the adjourned Annual General Meeting falls on a holiday, there is no contravention
of Section 166(2) of the Act, when the meeting is accidentally held on a holiday.

(i)  The Chairman has no power to stop the meeting and dissolve it before the business
of the meeting is over. “Itis settled law that when once a meeting is called no
chairman can arbitrarily dispose of it. Its continuance or dispersion rests entirely
on the will of the shareholders (Law & Practice of Meetings by Franck Shackleton).
The chairman cannot arbitrarily dissolve or adjourn a meeting and if he prematurely
closes a meeting or purports to adjourn it, his act will be irregular and it will be
open to the meeting to select another chairman and proceed with the business
[Seth Sobha Mal Loadha v. Edward Mills Ltd. (1972) 42 Comp. Cas. 1 (D.B) Raj)]

Question 3

(@ Under what circumstances can a member of a company seek rectification in the
register of members of the company of which he is a member ?

(b) “The role of a company secretary is threefold.” Explain. (8 marks each)
Answer 3(a)

Section 111A(7) read with Section 111(4) of the Companies Act, 1956 confers powers
on the Company Law Board to order rectification of register of members of a company if
an application is made by or on behalf of the aggrieved person on any of the following
grounds :

(@ where the name of a person is without sufficient cause, entered in the register of
members of a company;

(b) where his name, having being entered, is removed without sufficient cause; or

(c) where defaultis made or unnecessary delay takes place in entering in the register
of members the fact of any person having become or ceased to be a member of
the Company.

This may happen where a person has transferred his shares according to law and
the company either refuses or delays registration of transfer in the transferee’s name.

The application to the CLB should be made in Form No.1 specified in Annexure Il of
the CLB Regulations 1991 and should be accompanied by (i) Copy of the Memorandum
and Articles of Association of the Company; (ii) latest audited balance sheet and Profit &
Loss Alc; (iii) auditors' report and directors’ report; (iv) authenticated copy of the extract
of register of members of the company; and (v) an affidavit verifying the petition and also
with a bank draft evidencing payment of application fe of Rs.500. Though the time limit
for filing an application for rectification of register of members has not been specified, it
should be within the limitation period. Therefore, the application for rectification must be
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made within 3 years from the date on which the right occurs [Ref. Anil Gupta v. Delhi
Cloth & General Mills Co. (1983) 54 Comp. Cases 301 (Delhi)].

Answer 3(b)
Role of Company Secretary

Generally speaking, the role of a secretary is threefold viz : (a) as a statutory officer;
(b) as a coordinator; (c) as an administrative officer, if so authorized.

Statutory Officer

Company secretary is an officer responsible for compliance with numerous legal
requirements under different Acts including the Companies Act, 1956 as applicable to
companies. Under the Companies Act, 1956, he is responsible for performance of the
duties of a secretary and such other ministerial and administrative duties as may be
assigned to him. However, the Companies Act, 1956 has not defined the functions of a
secretary but has specifically fixed the statutory responsibilities on a secretary for
compliance with legal requirements under the provisions of the Act. The responsibility of
secretary has also increased as he has been particularly specified by the Companies
(Amendment) Act, 1988 to be an officer who is in default, bracketed alongwith the
managerial personnel and is liable to punishment by way of imprisonment, fine or otherwise
for violation of the provisions of the Companies Act which hold the “officers in default”
liable. (Section 5).

The responsibility of a Secretary as a statutory officer has been greatly expanded by
enactment of various economic statutes.

Co-ordinator

The company secretary as a co-ordinator has an important role to play in administration
of company’s business affairs. Acompany secretary, according to the concept of Peter
Drucker is expected to play coordinating role to achieve the tasks, the Board has set
itself to. Itis for the secretary to the enforce effective execution and implementation of
the management policies laid down by the Board. He is not only the communicating
channel between the Board and the executives but he also coordinates the actions of
other executives vis-a-vis the Board by transmitting the policies and decisions of the
Board, to all levels in the company and outsiders. Relationship with shareholders is also
an important sphere of his coordinating role. The secretary has a very important role vis-
a-vis the government. The role of a company secretary as a co-ordinator has two aspects
namely internal and external. The internal role of a co-ordinator extends to the Board
including Chairman and Managing Director, staff personnel etc. His role as an external
coordinator extends to relationship with Shareholders, Government and Society.

Administrative Officer

As an administrator, a Company Secretary’s role is to ensure that the activities of a
company are in conformity with company’s policy. As an administrator, he provides the
very foundation on which the entire structure of the company administration is constructed.
The role of company secretary as an administrator can be sub-divided into organisational,
functional, office and personal administration. Since the Secretary has the opportunity
of looking at the entire organisation, he has the scope to advise the top management



7 ICL— December 2004

including the Board of Directors on the need to develop a good structure. Further, since
various monthly and periodical operating reports and financial statements are routed for
consideration of the Board through the secretary, the Company Secretary in consultation
with the Finance Manager has to devise suitable and proper systems of accounting
procedure, internal control and internal audit with a view to safeguard the company’s
funds. Also it is the duty of the Secretary to ensure that different departments of the
office are properly staffed, organised, co-ordinated and supervised.

Question 4
Can a company purchase its own securities and, if so, how ? What are the
prohibitions, if any, for buy-back of securities ? (16 marks)
Answer 4

The Companies (Amendment) Act, 1999 has allowed the companies to buy-back
their own securities. For this purpose Section 77A, 77AA and 77B were inserted in the
Companies Act, 1956.

Section 77A(1) provides that a company may purchase its own shares or other
specified securities (hereinafter referred to as “buy-back”) out of :

(i) itsfreereserves;or

(i) the securities premium account; or

(i) the proceeds of any shares or other specified securities provided that no buy-
back of any kind of shares or other specified securities shall be made out of the
proceeds of an earlier issue of the same kind of shares or same kind of other
specified securities .

The buy-back of shares may be by any one or more of the following modes :

(i) Purchasing from the existing security holders and proportionate basis (tender
method).

(i) Purchasing from the open market (Through Stock Exchanges).
(i) Purchasing from the odd-lot holders.

(v) Purchasing from the securities issued to employees under Scheme of Stock
Option or Sweat Equity. Negotiated buy-back transactions are not permitted
i.e. all shareholders must have some right of participation in the buy-back
operations.

The conditions for Buy-back of shares are as under :

(@ The buy-back is authorised by the Articles;

(b) A special resolution has been passed in general meeting of the company
authorising the buy-back.

(c) The buy-back is or less than 25 per cent of the total paid-up capital and free
reserves of the company.

If the buy-back is or less than ten percent the total paid-up equity capital and
free reserves, a Board Resolution is sufficient.
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Provided that the buy-back of the equity shares in any financial year shall not
exceed 25 per cent of its total paid-up equity capital in that financial year.

(d) The Ratio of the Debt Owed by the Company is not more than twice the capital
and its free reserves after such buy-back.

(e) Allthe shares or other specified securities for buy-back are fully paid-up.

(H The buy-back of the shares or other specified securities listed on any recognised
stock exchange is in accordance with the regulations made by SEBI and
otherwise it should be in conformity with Private Limited Company and Unlisted
Public Limited Company (Buy-back of Securities) Rules, 1999.

The company is required to attach an explanatory note disclosing all materials facts
with the notice convening the general meeting. The company should complete the buy-
back within 12 months of the date of passing the special resolution.

A declaration of solvency in the prescribed Form No.4A verified by an affidavit and
signed by two directors, one of whom must be Managing Director, where there is one. It
has to be filed with the ROC and in case of listed companies also with SEBI.

After completion of buy-back the securities must be extinguished and physically
destroyed within 7 days of the last day of completion of buy-back. After completion of
buy-back the company shall not make a further issue of shares or other specified securities
for a period of six months.

A prescribed return in Form 4C, has to be filed with ROC & SEBI within 30 days after
completion of buy-back operation.

The company has to maintain a register of the securities so bought back with relevant
particulars.

Prohibition for Buy-back in Certain Circumstances

Section 77B provides that, no company shall directly or indirectly purchase its own
shares or other specified securities.

(@ through any subsidiary company including its own subsidiary companies; or
(b) through any investment company or group of investment companies; or

(c) if adefault, by the company, in repayment of deposit or interest payable thereon,
redemption of debentures or preference shares or payment of dividend to any
shareholder or repayment of any term loan or interest payable thereon to any
financial institution or bank, is subsisting; or

(d) if the company has not complied with the provisions of Sections 159, 207 & 211
of the Act.

Question 5

(@ Who are responsible for keeping the books of account of a company ? What
are the liabilities imposed on them for their failure in thisregard ? (6 marks)

(b) What are the statutory books to be maintained by a company under the Companies
Act, 1956 ? (10 marks)
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Answer 5(a)

Sub-section (6) of Section 209 of the Companies Act, 1956 specifies the persons
who have been made responsible for keeping the books of account and securing
compliance by the Company with the requirements of Section 209 of the Act. They are:

() Managing Director or Manager and all officers and other employees of the
company; and

(i)  Where the company has neither the Managing Director nor Manager, then every
director of the company.

If any of the above persons fail to take all reasonable steps to secure compliance by
the company with the requirements for keeping books of account or has by his own
willful act been the cause of any default by the company in this respect, he shall be
punishable with imprisonment upto 6 months or with fine which may extend to Rs.10,000
or with both.

Answer 5(b)

According to Companies Act, 1956, the following books must be maintained by the
company known as statutory books :

1. Register of investments made by the company but not held in its own name
[Section 49(7)]

Register of fixed deposits

Register of Securities bought back [Section 77(9)]

Register of charges [Section 143(1)]

Register of Members [Section 150(1)]

Index of Members where number of members is more than 50 [Section 151(1)]
Register of Debenture holders [Section 152(1)]

Index of Debenture holders where number exceeds 50 [Section 152(2)]

© © N o gk wD

Foreign Registers of Members and Debenture holders and their duplicates
[Section 157(1) & 168(4)]

10. Books for recording minutes of proceedings of General Meetings [Section 193(1)]

11. Books for recording minutes of Board Meetings & Committee of Directors [Section
193(1)]

12. Register of contracts [Section 301(5)]
13. Register of Directors, Managing Director, Manager and Secretary [Section 303(1)]
14. Register of Directors’ shareholdings [Section 307(1)]

15. Register of Investments in shares and debentures of other companies
[Section 372(6)] upto 30/10/1998

16. Register of loans, guarantees etc. [Section 372(6)] upto 30/10/1998

17. Register of Investments or loans made, guarantee given or security provided
[Section 372A] w.e.f. 31/10/1998

18. Books of account [Section 209(1)(a) to (c)]
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19. Costaccount records Section 209(1)(d) for companies engaged in industries so
specified by the Central Government

20. Register of renewed and duplicate share certificates (Rule 7 of Companies (Issue
of Share Certificates) Rules, 1960)

21. Register of Sweat Equity shares
22. Directors Attendance Book. (Regulation 71 of Table A).

Question 6

(@) “Dividends once declared become debts.” Explain. (4 marks)

(b) “The investor education and protection fund shall be utilised for promotion of
investor awareness and protection of interests of investors.” Explain. What are
the sources of its funds ? (4 marks)

(c) The Board of directors of Greenfield Projects Ltd., a company whose shares are
listed on the Delhi Stock Exchange, proposes to give loans to a sister company
in excess of the limits prescribed under section 372A(1) of the Companies Act,
1956. The next annual general meeting of the company is due only after six
months. Since the Board is anxious to complete the formalities quickly without
waiting for the day of the next annual general meeting, advise the Board of
directors about the steps to be taken to comply with the legal requirements
under the Companies Act, 1956. (8 marks)

Answer 6(a)

Right to claim final dividend arises only after a dividend has been declared by the
Company in general meeting or in the case of interim dividend after it is declared by the
Board of Directors. Both interim and final dividend when declared become debt and are
payable within 30 days of declaration.

Once a dividend is declared, a shareholder has the right to claim dividend against
the company [Bacha F. Guzadar (Mrs.) v. CIT (1955) 25 Comp. Cases | AIR 1955 SC
74]. Under Section 207 of the Companies Act, 1956 dividend has to be paid within 30
days of declaration.

Ordinarily, a dividend once declared, cannot be revoked, except with the consent of
the shareholders, for a declaration of dividend creates a debt to the shareholders in
whose favour itis declared. Kishinchand Chellaram v. CIT [1962] 32 Comp. Cas. 1046,
1050 (SC). With insertion of a new Clause (14A) in Section 2 and amendment of
Section 205 of the Act the interim dividend, like final dividend, should be considered as a
debt due and thus ‘not revocable’ except under certain circumstances.

But, where a dividend has been illegally declared, or where, events like war, imposition
of fresh taxes, fire to properties etc. intervene after the declaration and it is advisable to
conserve the remaining assets, the Board of directors will be justified in revoking the
declaration of dividend.

Answer 6(b)

The Government has decided that the Investors Education and Protection Fund created
as a statutory fund would be maintained in accordance with the provisions contained in
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the Constitution of India and other laws and rules made in this regard. The funds shall be
utilised for conducting direct education programmes, organising seminars, conducting
specific projects for investor protection, including research activities and providing legal
assistance to genuine investor litigants.

Sources of money of this Fund :

(@ amounts in the unpaid dividend accounts of companies;

(b) the application money received by companies for allotment of any securities and
due for refund,;

(c) matured deposits with companies;
(d) matured debentures with companies;
(e) the interest accrued on the account referred to in clauses (a) to (d);

() grants and donations given to the fund by the Central Government, State
Government, Companies or any other institutions for the purpose of the fund;

() theinterest or other income received out of the investments made from the fund.

Provided that no such amounts referred to in Clauses (a) to (d) shall from part of the
fund unless such amounts have remained unclaimed and unpaid for a period of seven
years from the date they become due for payment.

Answer 6(c)

According to Section 372A if a company proposes to give loans in excess of limits
prescribed under Section 372A(1) of the Companies Act, 1956 a Special Resolution in
general meeting has to be passed. However, as in the present case the company’s
shares are listed on Delhi Stock Exchange the resolution shall require approval by postal
ballot in the light of Section 192A and Companies (Passing of Resolution by Postal
Ballot) Rules, 2001. The procedure in this respect shall involve inter alia to :

1. Seewhether any loan is to be made out of the funds of the company in connection
with the following :

(@ abanking company, or an insurance company, or a housing finance company
in the ordinary course of its business, or a company established with the
sole object of financing industrial enterprises, or of providing infrastructural
facilities;

(b) a company whose principle business is the acquisition of shares, stock,
debentures or other securities;

(c) a private company, unless it is subsidiary of a public company
[Section 372A(8)(A)].

(d) any loan made by a holding company to its wholly-owned subsidiary.

2. Ifthe company has taken any term loan from any one of the financial institution,
referred to in Section 4A and that term loan is subsisting then obtain prior approval
of that financial institution before implementing the proposal [Section 372A(2)]

3. (i) CallforaBoard Meeting after giving a notice to all the directors of the company
to approve the notice to be sent through postal ballot, appoint a scrutinizer
etc.
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Question 7

(if)

(i)
(v)

V)

(Vi)

Send a draft notice to all the shareholders, along with draft resolution and
explaining reasons therefore and requesting them to send their assent or
dissent in writing under the prepaid postage envelope within 30 days from
the date of posting of letter.

Notice shall be sent by registered post acknowledgement due or any method
prescribed by Central Government.

The scrutinizer, shall not be in employment of the company, who can conduct
postal ballot process in a fair and transparent manner, to be in position for
35 days from the date of issue of Notice, and be available at the Registered
office of the company for the purpose of ascertaining the requisite majority.

The Scrutinizer shall maintain a register to record the consent or otherwise
received, mentioning the particulars of name, address, folio number and
number of shares. He shall also maintain a record for postal ballot forms
which are received in defaced and mutilated form.

If the resolution is passed by requisite majority of the shareholders, it will be
deemed to have been passed at a general meeting convened for that purpose.

Maintain a register showing the following particulars in respect of loan made, by
the company in relation to any body corporate :

)
(if)
(i)
W)

the name of the body corporate;
the amount, terms and purpose of the loan;
the date on which loan has been made; and

the date on which the guarantee has been given or security has been provided
in connection with a loan (as far as applicable).

Enter the above particulars in the register chronologically within seven days of
the making of such loan.

(@ Explain ‘ordinary resolution’ and ‘special resolution’. Set out the instances where
special notice for passing the resolution is required.

(b) Define ‘multi-State co-operative society” and briefly state its objectives.

(8 marks each)

Answer 7(a)

Section 189 of the Act defines the Ordinary and Special Resolution :

(@ Aresolution, which requires simple majority of the members entitled to vote and
voting in person, or where proxies are allowed by proxy, is called an ordinary
resolution. The draft of a proposed ordinary resolution need not be set out in the
notice convening the meeting.

(®)

A special resolution is one passed at a general meeting of a company when (1)
notice of the meeting specifying the intention to propose the resolution as a
special resolution has been duly given as required under the Act, (2) the votes
cast in favour of the resolution (whether on a show of hands or on a poll by
members who being entitled to do so, vote in person, or where proxies are
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allowed by proxy) are not less than three times the number of votes cast against
the resolution by members so entitled to vote. The validity of a resolution passed
at a meeting depends on the proper constitution and conduct of the meeting.

Resolution requiring special notice — Section 190 deals with resolutions requiring
special notice. Special notice is required to move, besides the resolution mentioned in
the Articles, in the following resolutions :

(1) aresolution appointing an auditor other than the retiring one (Section 225);

(2) aresolution providing expressly that the retiring auditor shall not be reappointed
(Section 225);

(3) a resolution purporting to remove a director before the expiry of his period of
office (Section 284); and

(4) a resolution to appoint another director in place of the removed director
(Section 284).

Answer 7(b)

A Multi-State Co-Operative Society has been defined under Section 3(p) of the Multi
State Co-operative Societies Act, 2002 so as to mean a society registered or deemed to
be registered under this Act and includes a National Co-Operative Society and Federal
Co-operative. “Societies deemed to be registered under this Act” means those societies
which were incorporated before commencement of this Act or under any Co-operative
Societies Act and registration of which has not been cancelled before the commencement
of this Act. “National Co-Operative Societies” mean Multi-State Co-operative Societies
which have been listed in the Second Schedule of the Act.

Objects of Multi-State Co-Operative Society

A Multi-State Co-Operative Society is registered under this act to serve the interest
of members in more than one State with the object to promote the economic and social
betterment of its members through mutual aid and in accordance with the Co-operative
principles, such as—

(1) Membership is voluntary and open without any social, political or religion
discrimination to all persons, utilising its services,

(2) Allmembers, institutional or individual, enjoy equal right of voting i.e. one member
one vote.

(3) Surplus of savings, if any, arising from the operations of the society belongs to
the society as a whole and no individual member has a claim to the surplus.

(4) Surplus should be utilised for :
(@ Providing for development of the business of the society;

(b) Providing services for the common enjoyment of members;
(c) Distribution among the members in proportion to their transactions with the
society.

(5) Actively co-operative with other Co-Operative Societies at local, national or
international levels.
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©
(7)

®)
©)

Undertake education of its members, office bearers and employees and the
general public regarding the principles and practice of co-operation.

The share capital of Societies shall receive strictly limited rate of interest (i.e. to
say dividend).

Administration is based on democratically expressed will of the members.
The management of the society is accountable to its own members.

The Multi-State Co-Operative Societies may also be formed with the object of
facilitating the operations of other such Societies or of Co-Operative Societies or of both.

Question 8

@

Write short notes on any two of the following :

() Perpetual succession
(i) Unauthorised or ultra vires borrowings
(i) ‘Small depositors’ under the Companies Act, 1956. (4 marks each)

(b) Distinguish between any two of the following :

() ‘Equity shares’ and ‘preference shares’.
(i) ‘Transfer of shares’ and ‘transmission of shares’.

(i) ‘Firstdirector’ and ‘a director appointed in a casual vacancy'.
(4 marks each)

Answer 8(a)

(i)

(if)

Perpetual succession : Acompany is constituted into a distinct and independent
person in law and is endowed with special rights and privileges. The element of
perpetual succession prevents the dislocation of the company by the death,
bankruptcy or lunacy of any of its members. So despite the change in
membership, the company will remain the same entity. The company’s life is
determined by the terms of memorandum of association. Acompany can survive
even if the last of its members does not survive. Professor L.C.B. Gower aptly
opines___"members may come and go, but the company may go on for ever.
During the war, all members of a company during the general meeting were
killed by a bomb, but the company survived.

Unauthorised or ultra vires borrowings : Where a company borrows without the
authority conferred on it by the articles or beyond the amount set out in the
Articles, it is an ultra vires borrowing. Any act which is ultra vires the company
is void. Here the behaviour of the directors, as the company’s agent, can have
no effect whatsoever on the validity of the loan for no agent can have more
capacity than his principal. The lender can have no right at common law [Sinclair
v. Brougham (1914) 88 LJ Ch. 465]. No doubt is created and any security which
may have been created in respect of the borrowing is also void. The lender
cannot sue the company for repayment of the loan. Ultra vires borrowings cannot
even be ratified by a resolution passed by the company in the general meeting.
However, equity assists the lender where common law fails to do so. If the
lender has parted with his money to the company under an ultra vires borrowing,
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and is, therefore, unable to sue for its return or enforce any security granted to
him, he nevertheless has in equity, the following remedies :

(@ Injunction and Recovery;
(b) Subrogation;
(c) Suitagainst directors.

‘Small depositors’ under the Companies Act, 1956 : Section 58AA has been
introduced by the Companies (Amendment) 2000 to protect the interest of small
deposit holders. A Small Deposit Holder has been defined to mean a deposit
holder who has deposited in a financial year a sum not-exceeding Rs.20,000 in
a company and includes his successors, nominees and legal representatives.
Under this Section the Company Law Board has been empowered to deal with
default as part of Companies in repayment of deposits of small deposit holders.
Sub-section (4) prohibits Companies from accepting further deposits from small
depositors till they reply the matured deposits of each small depositor including
interest accrued thereon.

Answer 8(b)

(i)

(if)

‘Equity Shares’ and ‘Preference Shares’

Preference shares are entitled to a fixed rate of dividend like the interest at a
fixed rate on debentures. The rate of dividend on equity shares depends upon
the amount of profit available and the funds requirements of the company for
future expansion etc. Dividend on the preference shares is paid in preference to
the equity shares. The preference shares have preference to equity shares with
regard to the payment of capital on winding-up. If the preference shares are
cumulative, the dividend not paid in any year is accumulated and until such
arrears of dividend are paid, equity shareholders are not paid any dividend.
Redeemable preference shares may be redeemed but equity shares cannot be
redeemed except under a scheme involving reduction of capital or buy-back of
its own shares. The voting rights of preference shareholders are restricted. An
equity shareholder can vote on all matters affecting the company but a preference
shareholder can vote only when his special rights as a preference shareholder
are being varied or their dividend is in arrears. Rights or bonus shares may be
issued to the company’s existing equity shareholders but it is not so in case of
preference shareholders.

‘Transfer of Shares’ and ‘Transmission of Shares’

Transfer takes place by a voluntary act of the transferor while transmission is the
result of the Operation of Law. An instrument of transfer is required in case of
transfer but no instrument of transfer is required in case of transmission. Transfer
is a normal cause of transferring property where as transmission takes place on
death or insolvency of a shareholder. Section 82 of the Companies Act, 1956
states that the shares or other interest of any member in a company shall be
movable property, transferable in the manner prescribed by the articles of the
company. Shares of a public company are freely transferable. Transmission by
Operation of Law is not a transfer.
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(iii)

‘First Director’ and ‘A director appointed in a casual vacancy’

First director means the director of the company who assumes office from the
time of incorporation of the company. The first directors for a company may be
named in its articles of association. In case no directors are so named in the
articles, the articles may authorize the subscribers to the memorandum to appoint
the first directors. Section 254 of the Act provides that in the absence of any
such provision in the articles of association, the subscribers to the memorandum
who are individuals shall be deemed to be the first directors of the company until
the directors are duly appointed in accordance with Section 255.

Section 262 empowers the Board to fill casual vacancies in the case of a public
company or a private company which is a subsidiary of a public company. Thus,
if the office of any director appointed by the company in general meeting is
vacated before his term of office expires in the normal course, the resulting
casual vacancy may, subject to any regulations in the articles of the company,
be filled up by the Board of directors at a meeting of the Board.

As per Sub-section (2) of Section 262, if the directors fill up a casual vacancy,
the person appointed will hold office not until the next annual general meeting
only but for the entire period for which the person in whose place he has been
appointed would have held office and will not be eligible for re-appointment as a
director retiring by rotation.




COMPANY SECRETARIAL PRACTICE
Time allowed : 3 hours Maximum marks : 100
NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.
Question 1

The following events occurred for Anmol Ltd. during the financial year 2003 — 04 :

(i) Company’s new factory which can increase the overall capacity by 50% has
been fully commissioned on 1st January, 2004.

(i) Due to oversight, the filing of annual accounts of the company got delayed by
25 days for the year ended 31st March, 2003 and company paid the prescribed
additional fee for the delay.

(i) Praful was appointed as additional director on 30th December, 2003. On the
same day, Qureshi was appointed on the Board in place of Ronnie, who died on
20th December, 2003.

(iv) Auditors report contained two comments - (a) need to further strengthen internal
control systems; and (b) delay in the payment of central excise dues for the
month of July, 2003 by 5 days.

Comment on the need to include the above events in the Board of directors’ report
for the year 2003 — 04 for placing the same before annual general meeting. Also,
draft the Board of directors’ report incorporating applicable items suitably and assume
other relevant data needed. (20 marks)

Answer 1
Comments

() The given item should be discussed in the Directors’ Report;
(i) Thereis no need to mention the delay in filing accounts in the Directors’ Report;

(i) Appointment of additional director and filling of casual vacancy should be
mentioned in the Directors’ Report;

(v) The Board is bound to give the fullest information on every reservation, qualification
or adverse remarks contained in the auditors’ report. Therefore, the Directors’
Report should mention the comments made in Auditors Report.

ANMOL LIMITED
Directors’ Report

Your directors have pleasure in presenting their report on the business and operations
of the company for the year ended 31st March, 2004

Financial Results

Financial Results of the company for the year under review alongwith the figures for
previous year are as follows:
31st March 31st March
2004 2003

Net Sales/Income from Operations
Other Income

17
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Total Income

Profit before Interest, Depreciation & Tax
Less: Interest
Depreciation
Profit before Tax
Less: Previous Year adjustments
Provision for Wealth Tax
Provision for current year income-tax
Net Profit after tax and adjustments
Add : Balance carried from Profit & Loss A/c
Less : Provision for earlier year taxation

Balance carried to the balance sheet
Dividend

The Board of directors has recommended a dividend of 5% to the shareholders for
the financial year 2003-04 to be paid out of the profits of the year.

Operations

In the area of manufacturing, your company has been attempting improvements and
innovations on a continuous basis to achieve efficiencies and productivity gains. Your
company introduced dual tone painting technology on motorcycles for the first time in
India in 2003 —2004.

Increase in Capacity

In order to improve upon our plant efficiencies, the Company has opened a new
factory on 1st January 2004 which can increase the overall capacity by 50%.

Directors’ Responsibility statement

As required under Section 217(2AA) of the Companies Act, 1956, your directors
confirm having:

(@) followed in preparation of the annual accounts, the applicable standards and
wherever departures have been made reasons therefor have been given;

(b) selected such accounting policies and applied them consistently and made
judgments and estimates that are reasonable and prudent so as to give a true
and fair view of the state of affairs of your company at the end of the financial
year and of the profit of your company for that period;

(c) taken proper and sufficient care for the maintenance of adequate accounting
records in accordance with the provisions of the Companies Act, 1956 for
safeguarding the assets of your company and for preventing and detecting fraud
and other irregularities; and

(d) prepared the annual accounts on a going concern basis.
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Directors

In terms of the provisions of Section 260 of the Companies Act, 1956 and Article
of the Articles of Association of the company, Mr. Praful was appointed as additional
director of the company with effect from December 30, 2003. He has done his MBA from
[IM, Ahmedabad. Mr. Praful has held various positions in academic and is director on
several companies in India.

Mr. Ronnie expired on 20th December, 2003. He served as Director on the Board of
the company since 2000 and was also member of Audit, Compensation Committees.
Your Directors placed on record their appreciation of his significant contribution for the
growth of the company during his tenure.

Mr. Qureshi was appointed as director of the company with effect from 30th December
2003 in the casual vacancy caused by the death of Mr. Ronnie. Mr. Qureshi is
B.E.(Electrical) from Institute of Engineering & Technology, Patiala and Masters in
Management from Faculty of Management Studies, University of Delhi. He is director on
several companies in India.

Conservation of energy, technology absorption, foreign exchange earnings and
outgo

Information required under Section 217(1)(e) of the Companies Act, 1956 read with
the Companies (Disclosure of Particulars in the Report of the Board of Directors) Rules,
1988 is given as per Annexure Il to this report.

Employees particulars

None of the employees were covered by the provisions of Section 217(2A) of the
Companies Act, 1956 read with Companies (Particulars of Employees) Rules, 1975.

Auditors

M/s. XY & Co., Chartered Accountants, Auditors of the company, will retire at the
conclusion of the ensuing Annual General Meeting and being eligible, offer themselves
for re-appointment. The company has received a certificate from the auditors to the effect
that their reappointment, if made, would be in accordance with Section 224(1B) of the
Companies Act, 1956. The Board recommends their appointment.

Auditors’ Report

The Statutory Auditor’s Report on the accounts of the company for the financial year
ended 31st March, 2004 contained comment on the need to further strengthen internal
control system and delay in the payment of central excise dues for the month of July
2003 by 5 days.

The Company'’s well-defined organization structure, pre-defined authority levels and
documented policy guidelines which together with extensive management information
system (MIS) covering all major operations, form part of its control mechanism. Findings
of audit team are periodically reviewed by the top management and Audit Committee of
the Board of Directors. The company would take appropriate steps to further strengthen
the internal control system.

Mr. Satish, Director (Finance) resigned on 6th July, 2003 due to which there was a
delay in payment of excise dues for the month of July, 2003 by 5 days.
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Acknowledgement

Your directors gratefully acknowledge the contribution made by the employees towards
success of the company. The directors also place on record its gratitude to the

shareholders, bankers, customers and all other connected with the company for their
unstinted support.

On behalf of the Board of Directors
Sd/-

Chairman
Dated at

NOTE: Students may assume figures
Question 2

The 35th annual general meeting of Novelty Ltd., having adequate profits, was held
in Mumbai on Monday, the 10th May, 2004 at 4.00 P.M. Among the special items of
business transacted were:

() re-appointment of Abhay as the managing director, for a further period of 5 years
with effect from 1st June, 2004 on an enhanced basic salary of Rs.80,000 per
month, his perquisites remaining the same as at present and the appointment
being strictly within schedule XllII; and

(i) issue of rights shares in the ratio of 1:3 involving fractional shares (12,00,000
equity shares of Rs.10 each at a premium of Rs. 25).

Draft the minutes of the meeting. (16 marks)
Answer 2

MINUTES OF THE 35TH ANNUAL GENERAL MEETING OF NOVELTY LTD. HELD
ON (DAY), 10TH MAY, 2004 AT 4:00 P.M. AT (ADDRESS)
PRESENT
Mr.A  (Chairman)
Mr. B (Managing Director)
Mr.C  (Director)
Mr.D  (Director)
Mr. E. (Director, Chairman of Audit Committee)
Members present in person [state number]
Members present by Proxy [state number]
ALSO PRESENT

Mr. F (Company Secretary)

Mr. G, Partner of M/s , Chartered Accountants, Auditors of the Company,
CHAIRMAN

In accordance with Article of the Articles of Association, Mr. A, Chairman of the

Board of Directors, took the Chair.
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QUORUM
After satisfying himself that there was adequate quorum, the Chairman declared the
meeting to be duly constituted and commenced the proceedings.
WELCOME

The Chairman welcomed the Members and introduced the Directors seated on the
dais.

REGISTER OF DIRECTORS’ SHAREHOLDINGS

The Register of Directors’ shareholdings was placed at the Meeting and was available
for inspection.

NOTICE OF MEETING

With the consent of the Members present, the Notice convening the Annual General
Meeting of the Company was taken as read. The Chairman requested the Company
Secretary to read the Auditors’ Report.

CHAIRMAN SPEECH
After the Auditor’s Report had been read, the Chairman delivered his speech.
ADOPTION OF ACCOUNTS

The Chairman requested Mr. to propose the Ordinary Resolution
for the adoption of the Accounts for the year ended 31st March 2004 and Mr.
read out the Ordinary Resolution as follows:

“RESOLVED that the audited Balance Sheet of the Company as at 31st March 2004
and the Profit and Loss Account of the Company for the financial year ended on that
date, together with the Schedules and Notes attached thereto, along with the Reports
thereon of the Directors and the Auditors, as circulated to the Members and laid before
the Meeting, be and are hereby approved and adopted.”

The resolution was seconded by Mr.

After the above Resolution was proposed and seconded, but before it was put to the
vote, the Chairman invited Members to make observations and comments, if any, on the
Report and Accounts.

Some Members made their observations and comments and raised queries on the
Annual Report and Accounts and other items set out in the Notice and the Chairman
answered their queries.

Before putting the Resolution to vote, the Chairman reminded the members that
Proxies were not eligible to vote on a show of hands. Thereafter, the Chairman put the
Resolution to the vote by way of show of hands as an Ordinary Resolution.

The Chairman declared the aforesaid Ordinary Resolution carried by the requisite
majority.

DECLARATION OF DIVIDEND

Mr. read the following Resolution as an Ordinary Resolution:

“RESOLVED that the dividend @ Rs. on the equity shares of Rs. ____ each,



ICSP-December 2004 22

fully Paid-up, be and is hereby declared for payment to those Members whose names
appear on the Company’s Register of Members on

The Resolution was proposed by Mr. and seconded by Mr.
,and was put to the vote as an Ordinary Resolution.

On a show of hands, the Chairman declared the aforesaid Ordinary Resolution carried
unanimously.

RE-APPOINTMENT OF SHRI AS DIRECTOR

Proposed by : Mr.

Seconded by : Mr.

The following Resolution having been proposed and seconded by the aforementioned
two Members, was put to the vote as an Ordinary Resolution:

“RESOLVED that pursuant to Section 256 of the Companies Act, 1956, Mr. A, who
retires by rotation and, being eligible for re-appointment, offers himself for re-appointment,
be and is hereby re-appointed as a Director of the Company and that his period of office
be liable to determination by retirement of Directors by rotation.”

On a show of hands, the Chairman declared the aforesaid Ordinary Resolution carried
unanimously.

APPOINTMENT OF AUDITORS
Proposed by : Mr.

Seconded by : Mr.

The following Resolution having been proposed and seconded by the aforementioned
two Members, was put to the vote as an Ordinary Resolution:

“RESOLVED that M/s. , Chartered Accountants, be and are hereby
re-appointed as Auditors of the Company to hold office from the conclusion of this Meeting
until the conclusion of the next Annual General Meeting of the Company on a remuneration
of Rs. , plus applicable service tax and other out of pocket expenses incurred for
the purposes of the audit”.

On a show of hands, the Chairman declared the aforesaid Ordinary Resolution carried
unanimously.

RE-APPOINTMENT OF SHRI ABHAY AS MANAGING DIRECTOR
Proposed by : Mr.

Seconded by : Mr.

The following Resolution having been proposed and seconded by the aforementioned
two Members, was put to the vote as an Ordinary Resolution:

“RESOLVED that pursuant to the provisions of Section 269 and Schedule XIII of the
Companies Act, 1956 consent of the members of the company be and is hereby accorded
to the re-appointment of Mr. Abhay as Managing Director of the Company for a second
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term of five years with effect from June 1, 2004, on a remuneration of Rs. 80,000 p.m. and
perquisites as per the terms of the draft agreement on the terms and conditions contained
in the draft agreement tabled before the meeting and initialled by the Chairman for the
purpose of identification.”

On a show of hands, the Chairman declared the aforesaid Ordinary Resolution carried
unanimously.

ISSUE OF RIGHTS SHARES

The Chairman dwelt on the need for additional funds and expressed the hope that the
shareholders would subscribe to the Rights Issue fully. The following resolution was then
moved as a special resolution by Shri

“RESOLVED that pursuant to the applicable provisions of the Companies Act, 1956
and also subject to the guidelines of SEBI and all other concerned authorities and
departments if and to the extent necessary and such other approvals as may be necessary
and subject to such conditions as may be prescribed in granting such approvals, the
consent of the company be and is hereby given to the Board to the issue and allotment
of 12,00,000 equity shares of Rs. 10 each on a right basis on the following terms and
conditions:

() The new equity shares shall be issued at premium of Rs. 25/- per share.

(i) The new equity shares shall be offered to such members of the company whose
name appear in the Register of Members on such date as may be fixed by the
Board in the ratio of one new equity share for every three equity shares held by
them in the company.

Fractional entitlements shall be grossed up and equity shares representing the
fractions be allotted in the names of trustees who shall dispose of the same and
distribute the proceeds to the shareholders entitled for fraction in the same
proportion.

(i) The members shall be entitled to renounce their right to the new equity shares
wholly or in part in favour of any person

(v) The new equity shares shall rank pari passu in all respects with the existing
shares of the company.

(V) The certificates in respect of the new equity shares shall be despatched to the
allottees within three months from the date of allotment.

(viy The new equity shares shall be listed on the same stock exchanges in which
the existing ordinary shares are listed.

(vii) That for the purpose of giving effect to this resolution, the Board be and is hereby
authorized to take such steps and to do all such acts, deeds as it may in its
absolute discretion deem proper and give such directions as it may consider
necessary to give effect to this resolution.

The resolution, duly seconded by Mr. was, on show of hands, carried
unanimously.
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VOTE OF THANKS

There being no other business the meeting ended with vote of thanks to the Chair.

Date :

CHAIRMAN

Question 3

The Board of directors of Vipasa Ltd. of which you are the Company Secretary
require your advice on the following matters :

(i)
(ii)

(il

(V)

Shifting of the registered office of the company from Pune to Mumbai;

Appointment of Ram as an alternate director in place of George, a British national,
representing the foreign collaborators of the company;

Appointment of Win-Win Co., Advocates, a partner of which is a relative of a
director, as legal advisors on a retainer fees of Rs. 50,000 per month for a period
of two years; and

Changing the financial year of the company to a period of 15 months ending
31st March. (4 marks each)

Answer 3(i)

In terms of Section 17A of the Companies Act, 1956, a company may shift its registered
office from the jurisdiction of one ROC to the jurisdiction of another ROC within the same
State, after obtaining confirmation of Regional Director. Thus in the present situation, the
following steps should be taken by the company to shift its Registered Office to Mumbai:

1.

Hold Board meeting after giving notice to all the directors of the company as per
Section 286 to decide about the change and to fix up the date, time, place and
agenda for General Meeting to pass special resolution for the same subject to
the confirmation of Regional Director.

Hold General Meeting and pass special resolution.

Forward promptly to the concerned Stock Exchange, three copies of notice and
a copy of proceedings of General meeting.

File special resolution with concerned Registrar of Companies within thirty days
of its passing in Form No. 23 after paying the requisite fees.

Make an application to Regional Director in Form 1 AD.

On receipt of confirmation order, certified copy of the said order shall be filed
with concerned ROCs within two months.

File notice of change with concerned ROCs in Form No. 18 within 30 days after
the change.
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Answer 3(ii)

Section 313 of the Companies Act, 1956, empowers the Board of Directors to appoint
a director (known as an alternate director) to act for a director (known as an original
director) during his absence for a period of not less than three months from the State in
which Board meetings are ordinarily held. Therefore, in the given situation the Board of
Directors of Vipasa Ltd. may appoint Ram as an alternate director in place of George if
its articles authorizes such appointment or resolution is passed in the general meeting.
Necessary information shall also be obtained from Ram as required under Section 299,
305 and 308 and the particulars thus received shall be entered in the appropriate register
maintained by the company. If the company’s shares are listed then the concerned
Stock Exchange shall also be informed about the appointment. The appointment of Ram
as alternate director will come to an end if the George (original director) returns to India.

Answer 3(iii)

The prohibition under Section 314 of the Companies Act, 1956 does not extend to
rendering of professional services such as services rendered by doctor, engineer, C.A.
advocate or solicitor. However, the DCA has clarified vide Circular No. 14/75 dated 5.6.1975
that if the advocate or solicitor is appointed on a regular retainer basis, Section 314 will
be applicable. In the given case the appointment of Win Win Co. is made on regular
retainership basis, so it amounts to holding of an office or place of profit.

In terms of Director’s Relatives (Office or Place of Profit) Rules, 2003, no appointment
for an office or place of profit in a company shall take effect unless approved by the
Central Govt. on an application, in respect of partner or relative of a director, which
carries a monthly remuneration exceeding Rs. 50,000 p.m. As the amount of remuneration
does not exceed Rs. 50,000, the appointment of Win-Win Co. can be made only by
obtaining prior consent of the company by a special resolution.

Answer 3(iv)

In terms of Section 210 of the Companies Act, 1956, the financial year may be less
or more than a calendar year, but it shall not exceed fifteen months unless special
permission in this regard has been obtained from ROC. In the given situation, it is
assumed that current financial year of the company is calendar year.

For the purpose of changing the financial year to a period of 15 months, Board
meeting has to be convened and necessary resolution for changing the financial year to
fifteen months should be passed. If it is listed company intimation to the concerned
stock exchanges should be given.

Question 4

Draft specimen resolutions for transacting any four of the following items of business
indicating the kind of meeting at which each resolution is to be passed and the type
of resolution with the majority required for :

() Declaration of a dividend of 50% on equity shares;
(i) Increasing the authorised capital from Rs. 2 crore to Rs. 4 crore;

(i) Appointing Bidur as a Company Secretary;
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(iv) Disposal of the company’s bearings manufacturing plant at Rajkot; and

(v) Investment of Rs.1crore in rights shares in Mahalaxmi Fabricators Ltd.
(4 marks each)

Answer 4(i)

Declaration of a dividend of 50% on equity shares
Kind of Meeting . General Meeting
Type of Resolution :  Ordinary Resolution

“RESOLVED that the dividend of 50% on the paid-up equity capital of the company
be declared and paid out of the profits of the company for the year ending 31st March,
2004 to the shareholders whose names appear in the Register of Members as
on

RESOLVED FURTHER that dividend warrants be posted within 30 days hereof to all
the shareholders who are entitled to receive the payment.”

Answer 4(ii)

Increasing the authorized capital from Rs. 2 crore to Rs. 4 crore
Kind of Meeting . General Meeting
Type of Resolution :  Ordinary Resolution

“RESOLVED that pursuant to provisions of Section 94(1)(a) of the Companies Act,
1956, and other applicable provisions, if any, the Authorized Share Capital of the company
be and is hereby increased from Rs. 2,00,00,000 divided into 20,00,000 Equity Shares of
Rs. 10/- each to Rs. 4,00,00,000 divided into 40,00,000 Equity Shares of Rs. 10/-
each.

“RESOLVED further that existing Clause V of the Memorandum of Association of the
company as to Share Capital be and is hereby deleted and in its place the following
Clause V be substituted:

“The Authorized Share Capital of the Company is Rs. 4,00,00,000 (Rupees Four
Crores) divided into 40,00,000 Equity Shares of Rs. 10/- each”.
Answer 4(iii)
Appointing Bidur as a Company Secretary

Kind of Meeting . Board Meeting

Type of Resolution :  Resolution by Simple Majority

“RESOLVED that pursuant to Section 383A of the Companies Act, 1956, Mr. Bidur
who possesses the requisite qualification under the Companies (Appointment and
Qualifications of Secretary) Rules, 1988 be and is hereby appointed as a Company
Secretary on the terms and conditions contained in the draft letter of appointment, a
copy of which, duly initialled by the Chairman for the purpose of identification was tabled
and approved at the Meeting”.
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Answer 4(iv)
Disposal of the company’s bearings manufacturing plant at Rajkot
Kind of Meeting . General Meeting
Type of Resolution :  Ordinary Resolution

“Resolved that pursuant to the provisions of Section 293(1)(a) of the Companies Act,
1956, the consent of the company be and is hereby accorded to the Board of Directors to
dispose of, as a going concern, the company’s bearings manufacturing plant situated at
Rajkot to M/S XYZ Ltd. at or for a price being not less than on the terms and
conditions and stipulations as may be agreed between Board of Directors and the XYZ
Ltd.

RESOLVED FURTHER that Shri Managing Director be and is hereby
authorized to sign, execute and to do all acts and things as may be necessary for giving
effect to this resolution.

NOTE : If the company is a listed company, the resolution will have to passed
through postal ballot.

Answer 4(v)

Investment of Rs. 1 crore in rights shares in Mahalaxmi Fabricators Ltd.
Kind of Meeting . Board Meeting
Type of Resolution :  Resolution by Simple Majority

“RESOLVED that the Company do accept the entire offer of 5,00,000 equity shares
of Rs. 10/- each at a premium of Rs. 10/- per share from Mahalaxmi Fabricators Limited,
Mumbai and thereby subscribe to the Rights Issue of the said company.

RESOLVED FURTHER that the right share application form and such other documents
necessary for this purpose be executed by the Company Secretary who is hereby
authorized to take all necessary action in the matter for and on behalf of the Company”.

Question 5

Explain in detail the various clauses of the memorandum of association other than
the situation clause of a public limited company and the procedure for effecting
changes in these clauses. (16 marks)

Answer 5

Section 13 of the Companies Act, 1956 requires the memorandum of a limited
company to contain the clauses relating to name, situation, objects, liability and share
capital.

(i) Name Clause — The Memorandum of every public limited company must state
the name of the company with the word ‘Limited’ as the last word of the name.

(i) Object Clause — The object clause defines the objects of the company and
indicates the sphere of its activities. The Memorandum must include under this
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clause statement of (a) the main objects of the company of the company to be
pursued by the company on its incorporation and objects incidental or ancillary
to the attainment of the main objects and (b) any other objects not included in
the above clause.

Liability Clause — This clause states the nature of liability of members. In case
of a company with limited liability, it must state that liability of members is
limited. This means that member can be called upon at any time pay to the
company the amount unpaid on the shares.

Capital Clause — This clause states the amount of share capital with which the
company is registered and the mode of its division into shares of fixed value i.e.
the number of shares into which the capital is divided and the amount of each
share.

At the end of Memorandum of every company there is an association or
subscription clause under which subscribers to the Memorandum express their
assent to form a company and signify their agreement to associate for that
purpose.

The procedure for effecting changes in aforesaid clauses is as under:

1.

Name Clause — A company may alter its name by passing a special resolution
and with the approval of Central Govt. To obtain the approval to the change of
name, application has to be made to ROC in Form No. 1A for ascertaining the
availability of proposed name. On confirmation from the concerned Registrar of
Companies that the new name is available for adoption, Board meeting has to be
convened to fix date, time, place and agenda for convening general meeting for
passing special resolution to change of name subject to the approval of Central
Govt. (ROC). Special Resolution shall be passed in the general meeting and
shall also be filed with the concerned Registrar of Companies in Form No. 23
within 30 days of passing of resolution. If the company is listed on any recognized
stock exchange(s) then three copies of notice and proceedings of general meeting
shall be forwarded to the Stock Exchange(s). On receiving the approval of ROC,
apply to the concerned ROC for a fresh Certificate of Incorporation in the new
name. The Registrar shall enter the new name on the Register in place of old
name and shall issue a fresh certificate of incorporation with necessary alterations.
Thereafter make necessary changes in every copy of MOA, AOA, letter-heads,
vouchers, registers, records etc.

Object Clause — The object clause may be altered by passing special resolution
in general meeting. However alteration can be made only on the grounds stated
in Section 17(1). For the purpose of altering the object clause, convene Board
meeting to decide about the change and to fix up the date, time, place and
agenda for general meeting to pass special resolution. In case of listed company,
special resolution shall be passed only through postal ballot. Special Resolution
shall be passed in the general meeting and shall also be filed with ROC in Form
No. 23. If the company is listed company, then three copies of notice and
proceedings of general meeting shall be forwarded to the concerned stock
exchange(s). The Registrar will register the documents and issue within one
month, a certificate which will be conclusive evidence that everything required
has been done.
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3. Liability Clause — Generally the liability of a member cannot be increased unless
the member agrees in writing. The consent of the member may, however, be
given either before or after the alteration. Increase in liability may be by way of
subscribing for more shares than the number held by him at the date on which
the alteration is made or in any other manner.

4. Capital Clause — If the articles authorize, a company limited by share capital
may, by an ordinary resolution passed in general meeting, alter the conditions of
its memorandum in regard to capital. If the articles do not authorize such
alteration, the Articles must first be altered to that effect by passing special
resolution. Notice of alteration must then be filed with ROC within 30 days
specifying the nature of alteration thereupon the Registrars records the notice
and makes necessary changes in the Memorandum of Association.

Question 6
As a Company Secretary, how would you deal with the following situations :

() The date fixed for the annual general meeting of a public company is declared a
holiday by the Government to mourn the death of a national leader.

(i) A Board meeting is duly convened and held. However, in the course of the
meeting, one of the directors excuses himself and departs thereby reducing the
number of directors present to a number below the quorum.

(i) A 3-year contract for the sale of the company’s disposable car is signed with
Arvind Ltd. Later, itis found that one of the directors of Arvind Ltd. holds a 10%
equity stake in the company.

(iv) A director as well as his alternate happen to be present at a meeting of the
Board of directors of the company. (4 marks each)

Answer 6(i)

In terms of Section 166(2) of the Companies Act, 1956, every annual general meeting
shall be called for a time during business hours, on a day that is not a public holiday.
However in terms of Section 2(38), if any day is declared by the Central Govt. to be a
public holiday after the issue of notice convening such a meeting, it shall not be deemed
to be a pubic holiday in relation to the meeting. In the given case it is assumed that the
notice of Annual General Meeting has been issued by the company before the date of
meeting was declared as a holiday. It would, therefore, be perfectly in order for the
company to go ahead with the conduct of the meeting.

Answer 6(ii)

It is necessary that the Quorum is present at the time of transacting the business
i.e. at every stage of the meeting and unless a Quorum is present at every stage; the
business transacted is void. Where during the meeting, the number of directors present
falls below the number required for the Quorum, the meeting should be adjourned. Any
decision taken or resolution passed at a meeting by directors being less in number than
the Quorum is void. [Needle Industries (India) Ltd. v. Needle Industries Newly (India)
Holding Ltd. AIR 1981 SC 1298; (1981) 51 Comp. Cases 743 (SC).



ICSP-December 2004 30
Answer 6(iii)

In terms of Section 299 of the Companies Act, 19586, if a director of one company is
a director or member of the other company then he is said to be concerned or interested
in a contract provided the director alone or two or more of director together hold more
than 2% of the paid up share capital in any of the two companies. Thus in the instant
situation, director of Arvind Limited holding 10% equity stake in the company, will have to
disclose his interest in the contract in the Board meeting of Arvind Ltd. If the disclosure
is not made the director concerned will vacate the office.

Answer 6(iv)

In terms of Section 313 of the Companies Act, an alternate director can act on behalf
of the original director during the latter's absence for a period of not less than three
months from the state in which the meetings of the company are held. Butin any case
he has to vacate office when the original director returns to the State in which the Board
meeting are held. Hence, in the given situation, alternate director has to vacate the office
of director and the original director shall be entitled to attend the Board meeting.

Question 7

(@ What do you understand by ‘explanatory statement’ required to be annexed to
the notice of the general meeting of a company? State the requisites for a
proper explanatory statement. (6 marks)

(b) Explainthe procedure involved in registering a charge for the following assets of
the company offered as security to company’s bankers for :

() temporary overdraft availed of by depositing a fixed deposit receipt with the
bank, who in turn have marked a lien on the same; and

(i) cash credit availed of on stocks of raw materials under lock and key with
the bank. (5 marks each)

Answer 7(a)

Explanatory Statement means a statement setting out all material facts concerning
each item of special business including in particular the nature of concern or interest, if
any, therein, of every director and the manager, if any. Explanatory Statement is prepared
to assist the shareholders to understand the necessity and importance of special business
proposed to be transacted at the meeting. In terms of Section 173(2) of the Companies
Act, 1956 where any special business is proposed to be transacted at a general meeting,
there shall be annexed to the notice of the meeting, a statement setting out all material
facts concerning each such item of business including in particular, the nature of the
concern or interest, if any, therein, of every director and the manager, if any.

It is evident from the foregoing that three items are required to be covered in the
explanatory statement, namely:

(@ material facts;
(b) interest of directors and the manager; and

(c) inspection of documents
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Answer 7(b)

In terms of Section 125 of the Companies Act, 1956, the following charges requires
registration:

(i) acharge for the purpose of securing any issue of debentures;
(i) acharge on uncalled share capital of the company;
(i) acharge on any immovable property, wherever situate or any interest therein;
(v) acharge on any book debts of the company;
(v) acharge, not being a pledge, on any movable property of the company;
(viy afloating charge on the undertaking or any property of the company including
stock-in-trade;
(vii) acharge on calls made but not paid;
(vii) a charge on ship or any share in a ship;

(ix) acharge on goodwill, on a patent or licence under patent on a trade mark, or in
a copyright or a licence under a copyright.

In Sri Meenakshi Mills Limited v. ROC (1966) 36 Com Cases 961; AIR 1966 Mad 24,
it was held that where a company delivering certain fixed deposit receipts to a bank
raises a loan on the security of those deposit receipts, it is case of pledge of movable
property and need not be registered. Therefore, situation (i) amounts to pledge and does
not require registration.

In Ideal Bank Limited (in liquidation) v. Pride of India Pichses Limited (in liquidation)
57 Com Cases 546; it was held that where movable property is hypothecated to a bank,
whether delivery has been made or not, it will be an effective pledge when registered or
not, therefore, situation (ii) also does not require registration.

Question 8

State the procedure for —

() appointment of a Company Secretary. (5 marks)

(i) appointment of a director to fill-up a casual vacancy. (5 marks)

(i) appointment of a sole selling agent. (6 marks)
Answer 8(i)

Appointment of a Company Secretary
The procedure for appointment of a Company Secretary is as follows:

1. Convene Board meeting after giving notice to all the directors of the company as
per Section 286 and pass resolution appointing the Company Secretary and
approving the terms and conditions of his appointment.

2. File Form No. 32 (in duplicate) with the concerned ROC within thirty days of the
appointment after paying the requisite fee prescribed in Schedule X to the
Companies Act, 1956.

3. Obtain the details of the offices held by such individuals as director or otherwise
in other companies.
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4. Make necessary entries in the Register of Directors.
5. Inform to the Stock Exchange(s) where the company is listed.
Answer 8(ii)

Appointment of a director to fill-up a casual vacancy

The procedure for appointment of a director to fill up a casual vacancy is as follows:

1.

In case of public company, obtain the written consent from the person proposed
to be appointed,;

Convene Board meeting after giving notice to all the directors of the company as
per Section 286 and pass a resolution and appoint the director to hold office up
to the period up to which the director in whose place he is appointed would have
held office if it had not been vacated.

The person so appointed will file his consent in Form No. 29 within thirty days
with the concerned Registrar of Companies after paying the requisite fees
prescribed under Schedule X to the Companies Act, 1956.

File Form No. 32 (in duplicate) with the concerned Registrar of Companies within
30 days of appointment;

Make necessary entries in the Register of Director and Register of Directors’
shareholding.

Inform the Stock Exchanges concerned about the appointment of director to fill
up the casual vacancy.

Answer 8(iii)

Appointment of a Sole-selling agent

The procedure for appointment of a Sole-selling agent is as follows:

1.

Convene Board meeting to consider the appointment and to fix the date, time
and agenda of General Meeting.

Ensure that the terms and conditions of appointment do not contain the term
exceeding five years at a time;

Issue notice of General Meeting at lease twenty one days before the date of
meeting;

Hold the general meeting and pass ordinary resolution. However, if the paid up
share capital of company is Rs. 50 lakhs or more then pass special resolution
subject to the approval of Central Govt.

Forward three copies of notice and proceedings of general meeting to the
concerned Stock Exchange, if company is listed one;

File Form No. 23, with the ROC within 30 days of passing of resolution.

In case Central Govt's approval is required to be obtained, make an application
in Form | of the Companies (Appointment of Sole Agents) Rules, 1975;
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In case the appointee has substantial interest in the company, prior approval of
the Central Govt. has to be secured,;

On the receipt of approval of Central Govt. the Board will consider the same and
effect changes, if any, subject to which the Govt's approval has been granted.




ECONOMIC, LABOUR AND INDUSTRIAL LAWS
Time allowed : 3 hours Maximum marks : 100
NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.
Question 1

With reference to the relevant legal enactments, write short notes on any five of the
following :

() Director General of Investigation and Registration
(i) Authorised person
(i) Leasing of capital goods
(iv) Certification trade mark
(v) Money laundering
(vi) Trade practice
(viiy Air pollutant. (3 marks each)

Answer 1(i)

The Director General of Investigation and Registration [DG(I&R)] is an authority created
by the M.R.T.P (Amendment) Act,1984. The main function of the Director General of
Investigation and Registration is to cause investigation to be made into restrictive,
monopolistic and unfair trade practices. When a complaint is received by the MRTP
Commission regarding any monopolistic, restrictive or unfair trade practice under
Section 10/36C of MRTP Act, 1969 respectively, the Commission before issuing a notice
for attendance of the person concerned may require the Director General to make a
preliminary investigation. The Director General is required to submit a report to the
Commission so as to enable it to decide whether the complaint requires to be enquired
into. The Director General can also upon his own knowledge or information or on a
complaint made to him make a preliminary investigation in such manner as he may think
fit to enable him to satisfy himself as to whether or not an application should be made to
the Commission under Section 10(a)(iii), 10b or 36C of the Act.

The Director General is also the authority for registration of trade practices deemed
to be restrictive under section 33(1) and 33(2) of the Act. Now under the Competition Act,
2002 the function of registration has been done away with and Director General is required
to assist the commission in investigation of any contravention of the provisions of the
Competition Act, 2002.

Answer 1(ii)

As per Section 2(c) of the Foreign Exchange Management Act, 1999 ‘Authorised
person’ means an authorized dealer, money changer, off shore banking unit or any other
person for the time being authorized under Section 10(1) to deal in foreign exchange or
foreign securities.

As per Section 10 any person who has made an application to RBI may be authorized
by it to act as an authorized person to deal in foreign exchange. Normally, nationalized
banks, leading non nationalized banks and foreign banks are appointed as authorized

K7
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dealers. Moneychangers are non-banking entities such as travel agents and star hotels.
This authorization is granted subject to the conditions laid down by RBI. However, RBI is
empowered to revoke authorization granted to any person in public interest. It may also
revoke the authorization after giving an opportunity if the authorized person fails to comply
with the conditions subject to which authorization was granted or contravenes any
provisions of the Act or any rule, regulation, notification, direction or order made
thereunder.

Answer 1(iii)

An EOU/EPZ/EHTP/STP may on the basis of firm contract between the parties,
source the capital goods from a domestic/foreign leasing company. In such a case they
have to jointly file the documents with the foreign leasing company to enable import/
procurement of the capital goods without payment of duty.

OR

In terms of Foreign Exchange Management (Export of Goods and Services)
Regulations, 2000 the export of goods outside India on lease terms under agreement
with the overseas lessee against collection of lease rentals/hire charges and ultimate re-
import requires prior approval of the Reserve Bank.

Answer 1(iv)

Section 2(1)(e) of the Trade Marks Act, 1999 defines the term certification trade
mark as to mean a mark capable of distinguishing, the goods or services in connection
with which it is used in the course of trade, which are certified by the proprietor of the
mark in respect of origin, material, mode of manufacture of goods or performance of
services, quality, accuracy or other characteristics, from goods or services not so certified
and registrable as such in respect of those goods or services in the name, as proprietor
of the certification trade mark, of that person. For example, ISI mark by Bureau of Indian
Standards can be registered as a certification trademark.

Sections 69 to 78 deal with registration of certification trademark. The purpose of
certification trademark is to show that the goods on which the mark is used have been
certified by some competent person in respect of certain characteristics of the goods
such as origin, mode of manufacture, quality, etc. The proprietor of a certification trademark
does not himself deal in the goods. A certification trademark may be used in addition to
the users own trademark on his goods. Unlike the old Act which empowered the Central
Government to register certification trademark, the new Act delegates the final authority
for registration of certification trademark to the Registrar.

Answer 1(v)

Money laundering is the processing of criminal proceeds to disguise its illegal origin.
Terrorism, illegal arms sales, financial crimes, smuggling, and the activities of organised
crime, including drug trafficking and prostitution rings, generate huge sums.
Embezzlement, insider trading, bribery and computer fraud also produce large profits
and create an incentive to legitimise the ill-gotten gains through money laundering. When
a criminal activity generates substantial profits, the individual or group involved in such
activities route the funds to safe havens by disguising the sources, changing the form, or
moving the funds to a place where they are less likely to attract attention.
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The process of money laundering can be classified into three stages, namely,
placement, layering and integration.

In the initial or placement stage of money laundering, the launderer introduces his
illegal profits into the financial system, by breaking up large amounts of cash into less
conspicuous smaller sums that are then deposited directly into a bank account, or by
purchasing a series of monetary instruments that are later collected and deposited into
accounts at another location.

After the funds are entered into the financial system, the layering takes place. In this
stage, the launderer engages in a series of conversions or movements of the funds to
distance them from their source. After successful processing of criminal profits through
the first two phases of the money laundering process, the launderer moves them to
integration. In this stage the funds re-enter the legitimate economy. The launderer might
choose to invest the funds into real estate, luxury assets, or business ventures.

Money laundering is a great social evil and the government is very particular about
dealing with this issue sternly by bringing out legislation. Therefore, Prevention of Money
Laundering Act, 2002 has been enacted.

Answer 1(vi)

Trade Practice as per Section 2(u) of the M.R.T.P Act, 1969 means any practice
relating to the carrying on of any trade and includes :

() anything done by any person which controls or affects the price charged by, or
the method of trading of, any trader or any class of traders,

(i) asingle orisolated action of any person in relation to any trade.

To be a practice a particular conduct must be repetitive in nature; In case it has
happened in one particular case for which there is some explanation, it cannot be said to
be practice. (In Re: Auto Agents and Bajaj Auto Ltd. RTP Eng. No. 129/1986 order dated
10.12.1990)

Answer 1(vii)

Under Section 2(a) of the Air (Prevention and Control of Pollution) Act, 1981 *Air
Pollutant’ means any solid, liquid or gaseous substance including noise present in the
atmosphere in such concentration as may be or tend to be injurious to human beings or
other living creatures or plants or property or environment.

The State Board in consultation with the Central Board lays down standards for
emission of air pollutants into the atmosphere from industrial plants and automobiles or
for the discharge of any air pollutant into the atmosphere and where it is apprehended by
the Board that emission of any air pollutant in excess of the standards laid down is likely
to occur by reason of any person operating an industrial plant or otherwise in any air
pollution control area, it may make an application to a Court not inferior to that of a
Metropolitan Magistrate or a Judicial Magistrate of the First Class for restaining such
person from emitting such air pollutant.

Question 2

(@ Mention briefly the procedure for the registration of agreements relating to
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restrictive trade practices under the Monopolies and Restrictive Trade Practices
Act, 1969. (5 marks)

(b) () Whatdo you understand by ‘industrial entrepreneurs memorandum’ ?
(2 marks)

(#) Dwarka Residents Welfare Association is a society of the residents of the
complex registered under the Societies Registration Act, 1860. It wants to
file a complaint against the builder company for tampering with the green
area provided in the original lay-out plan for creating public facilities like
gardens, schools, community centres, bhealth centres, etc. Discuss whether
the society falls under the definitions of ‘consumer’ or ‘registered consumers
association’ under the Monopolies and Restrictive Trade Practices Act, 19697

(2 marks)

(i) Aninsurance company is not settling a claim in relation to a Maruti car on
some ground or the other. Does it amount to deficiency in service ? Can
the aggrieved party claim relief under the Monopolies and Restrictive Trade
Practices Act, 1969 ? (2 marks)

(iv) A leading newspaper is bringing out a new edition of its newspaper from
Lucknow without obtaining permission from the Central Government under
section 22 of the Monopolies and Restrictive Trade Practices Act, 1969. It
is alleged that small newspapers published from Lucknow would not be
able to compete with the big newspapers. Is it unfair to the small
newspapers? Discuss. (2 marks)

(v) A finance company invited deposits from the public with interest rates of
8%, 9%, 10% and 11% for 1, 2, 3 and 5 years respectively. It was further
stated that deposits of Rs.50,000 and above would fetch an additional interest
of 1% besides attractive gifts. Does it amount to a restrictive trade practice
under the Monopolies and Restrictive Trade Practices Act, 1969 ?

(2 marks)

Answer 2(a)

Section 35 of the MRTP Act, 1969 deals with registration of agreements and requires
all agreements relating to restrictive trade practices to be registered within sixty days of
entering into the agreement. The particulars required to be furnished are :

(i) names of the parties; and
(i) whole of the terms of the agreement.

Any variation or termination of agreement is required to be furnished to the Director
General within a period of one month of the date of variation/termination.

As per Rule 12 of the MRTP Rules, 1970 two copies of the whole agreement are
required to be filed even if only one of the clauses in the agreement is restrictive in
nature. If the agreementis not in writing then two copies of memorandum duly signed by
the person furnishing it may be filed along with a certificate in Form Il signed by the
person furnishing the copies and certifying that there are comprised in these copies
the whole the terms of that agreement and the names of the persons who are parties
to it.
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Where any person is a party to numerous agreements he may deliver or send to the
Director General the following:

(@ two copies of the agreement in common form or two copies of the memorandum
in writing as the case may be;

(b) two copies of lists indicating the name and address of each person who is a
party to all those agreements; and

(c) acertificate in Form XII signed by the person furnishing those copies certifying
that the whole of the terms of those agreements and names of all the persons
who are parties to them at the date of the certificate are comprised in the copies
furnished.

Answer 2(b)(i)

Allindustrial undertakings proposing to manufacture any item which is exempt from
industrial licensing or undertaking any substantial expansion in the manufacture of such
items (provided its manufacture is permissible for the category to which the undertaking
belongs) are required to file information in the prescribed Industrial Entrepreneurs
Memorandum (IEM). The IEM is to be submitted to the Entrepreneurial Assistance Unit
(EAU) of the Secretariat for Industrial Assistance (S1A), Department of Industrial Policy
and Promotion, Udyog Bhavan, New Delhi-110001 in person or by post. All such Industrial
undertakings also need to file information in Part ‘B’ of the Memorandum at the time of
commencement of commercial production. The Part ‘B’ is appended to Form IEM. The
Part ‘B’ is also required to be filed with EAU in SIA. However, an IEM would be cancelled
from the SlArecords if on scrutiny, it is found that the proposal is licensable.

Answer 2(b)(ii)

As per Section 36B of the MRTP Act, 1969 the MRTP Commission is empowered to
inquire into any unfair trade practice upon receiving a complaint from any trade association,
consumer or a registered consumer association, or upon a reference made to it by the
Central or State Government or upon its own knowledge or information. As the Dwarka
Residents’ Welfare Association is neither a registered consumers’ association under
Section 2(n), nor a trade association under Section 2(t) of the MRTP Act, 1969 it cannot
file a complaint to the MRTP Commission alleging an unfair trade practice under MRTP
Act, 1969.

In Re South City Residents Welfare Association, MRTPC order dated 13.09.2000
the Commission held that the association registered under any Act shall be recognized
by the Central Government. In the instant case the society has not been recognized by
the Central Government.

Further the term consumer has not been specifically defined under the MRTP Act,
19609.

Answer 2(b)(iii)

By providing insurance coverage in respect of motor vehicles, the insurance company
rendered service to the public in general and vehicle owners in particular. It would certainly
fall within the purview of trade practice within the meaning of Section 2(u) read with
Section 2(s) of the Act. In the present case, the insurer held out a promise that in the
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event of loss, it shall be made good. The insurance company neither settled the claim
within a reasonable time nor repudiated it. This is evidently a deficiency in service within
the ambit of unfair trade practice under Section 36A(1).

The loss suffered by the insured is also prejudicial to public interest, if repeated. The
respondent is liable to indemnify the loss suffered by the insured. The insurance company
has also not given any plausible reason for not settling the claim. The failure on the part
of insurance company to settle the claim on flimsy and/or /untenable grounds would
amount to deficiency in service. Such deficient service is an Unfair Trade Practice within
the meaning of Section 36A of the MRTP Act.

Answer 2(b)(iv)

The facts of the case are similar to that of Bennett Coleman & Co. Ltd. (MTP
Enquiry No. 2 of 1985; decided on 13.5.1986). In this case the Commission observed
that even though the small newspapers would not be able to compete with the leading
newspaper, it could not be said that the competitive edge which a big industrial house
enjoyed over a small industrial undertaking amounted to an unreasonable lessening or
prevention of competition. The competition between small and big undertaking is bound
to be unfair and therefore any further growth of a big undertaking is bound to tilt the
balance further against the small undertaking. It would be economic blasphemy to hold
that mere expansion of an undertaking whether of enlargement of existing capacity of
existing unit or by setting up a new unit is monopolistic trade practice. Thus, there is no
monopolistic trade practice involved in the leading newspaper’s bringing out a new edition
of its newspaper from Lucknow.

Answer 2(b)(v)

The problem is similar to that of Jayasakthi Financiers (Madras) UTP Enqg. No. 182/
97 dated 21.08.1978 in which it was held that such a practice is an unfair trade practice
since the additional incentive of 1 per cent was available only in respect of deposits of
Rs. 50,000 and above for a period of five years. Since the advertisement was silent as
regards the five-year stipulation, non-disclosure of such material fact amounted to
misrepresentation.

Question 3

(@ With reference to the relevant provisions of the Foreign Exchange Management
Act, 1999, advise on the following :

() Ramesh, a person resident in India, receives information that Suresh, an
NRI, will be on a business trip to India for 15 days. He wants to invite
Suresh as his guest and incur expenditure on his hospitality.

(i) Mrs. Swapna wants to draw foreign exchange for attending a conference in
Bangladesh. How much foreign exchange can she draw ? Are there any
purposes for which foreign exchange drawal is not allowed for current account
transactions ?

(i) Hari, a person resident in India, is being offered foreign security as a gift by
his cousin living in England.

(iv) Mark Well Ltd., having its registered office in Kolkata, wants to issue rights
shares to a person residing in Kuwait at the rate of Rs.12 per share. The
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company had earlier issued shares to the Indian public at the rate of Rs.15
(a share having a nominal value of Rs.10). (2 marks each)

(b) Mention briefly the Indian initiatives in preventing money laundering.
(3 marks)

(c) Modern Educational Institute, New Delhi is a non-profit organisation engaged in
building students’ careers. Four of its brilliant students are in receipt of
scholarships directly from a US-based educational foundation. Discuss whether
there has been any violations of the provisions of the Foreign Contribution
(Regulation) Act, 1976. (4 marks)

Answer 3(a)(i)

The transaction does not fall under any of the provisions of FEMA,1999 or any rules,
regulations or notifications issued thereunder as the expenditure incurred by Ramesh
will be in India and in Indian rupees and has nothing to do with foreign exchange.

Answer 3(a)(ii)

Mrs. Swapna can draw foreign exchange upto US$25,000 without any approval of
RBI for attending the conference in Bangladesh. Any amount above USD $ 25,000 will
require prior permission from Reserve Bank.

Drawal of foreign exchange is prohibited for following Current Account Transactions
stipulated in Schedule | to the Foreign Exchange Management (Current Account
Transactions) Rules,2000:

() Remittance out of lottery winnings.
(i) Remittance of income from racing / riding etc. or any other hobby.
(i) Remittance for purchase of lottery tickets, banned magazines, etc.

(v) Payment of commission on exports made towards equity investment in joint
ventures / wholly owned subsidiaries abroad of Indian companies.

(v) Payment of commission on exports under Rupee State Credit Route.
(viy Paymentrelated to “Call back Service” of telephone.
Answer 3(a)(iii)

General permission has been granted to a person resident in India who is an individual
to acquire foreign securities as a gift from any person resident outside India under
Regulation 19 of the Foreign Exchange Management (Transfer or Issue of Foreign Security)

Regulations, 2000. Therefore, Hari can acquire securities by way of gift from his cousin.
Answer 3(a)(iv)

Foreign Exchange Management (Transfer or Issue of Security by a Person Resident
Outside India) Regulations, 2000 permits the issue of rights shares where the offer on
right basis is at a price, which is not lower than that at which the offer is made to resident
shareholders. Hence, the company cannot make right issue at Rs.12/- to the person
resident outside India.
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Answer 3(b)

In recognition of the serious threat to financial systems and sovereignty of the country
from money laundering, an urgent need was felt for the enactment of a comprehensive
legislation for preventing money-laundering and connected activities, confiscation of
proceeds of crime, setting up of agencies and mechanisms for coordinating measures
for combating money laundering etc. Therefore, the Prevention of Money Laundering Bill
was introduced in the Parliament to have an appropriate legislation to provide a deterrance
to money laundering on the 4th August, 1998. The Bill was referred to the Standing
Committee on Finance, which presented its report on the 4th March, 1999 to Lok Sabha.
After incorporating the recommendations of the Standing Committee, the Government
introduced the Prevention of Money Laundering Bill, 1999 in the Parliament on October
29, 1999. The Bill received the assent of the President and became Prevention of Money
Laundering Act, 2002 on 17th January 2003.

Answer 3(c)

Section 7 of the Foreign Contribution (Regulation) Act,1976 requires every citizen of
India, receiving any scholarship, stipend or any payment of like nature in excess of
Rs.36,000 per calendar year from any foreign source, to give intimation to the Central
Government as to the amount of scholarship, stipend or other payment received by him
and the foreign source from which, and the purposes for which, such scholarship, stipend
or other payment has been or is being received by him.

The students who are in receipt of scholarship in excess of the permissible limit are
required to intimate the Central Government along with the prescribed details.

Question 4

(@ Explain the nature and scope of the concept of ‘intellectual property’.

(b) Mention briefly the provisions of the Patents Act, 1970 relating to ‘exclusive
marketing rights’.

(c) Discuss the provisions of the Trade Marks Act, 1999 regarding assignment and
transmission of registered trade marks. (5 marks each)

Answer 4(a)

WIPO has defined intellectual property as “Intellectual property refers to creations of
the mind: inventions, literary and artistic works, and symbols, names, images, and designs
used in commerce.” Therefore, as the term intellectual property relates to the creations
of human mind and human intellect, this property is called Intellectual property. In other
words, intellectual property relates to pieces of information, which can be incorporated in
tangible objects at the same time in an unlimited number of copies at different locations
anywhere in the world. The property right does not vest in those copies but in the information
reflected in those copies. Similar to property rights in movable and immovable property,
intellectual property is also characterized by certain rights as well as limitations such as
right to use and licence and also limited duration in the case of copy right and patents.

Patents, trade-marks, copyright, industrial designs and similar rights are referred to
as “intellectual property”. Patents protect inventions, such as machines, devices, methods
and compositions of matter. Trade-mark rights protect words, designs, numbers, two-
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dimensional or three-dimensional forms, sounds or colors (or a combination of two or
more of these elements) used to distinguish the products or services of one trader from
those of others in the marketplace. Copyright protects literary (including computer
programs), artistic, musical and dramatic works. Related rights include trade secrets,
industrial designs, integrated circuit topographies, plant breeders’ rights, and personality
rights such as the right to the image.

Answer 4(b)

The Government of India, in order to meet the obligations under Article 70(8) and
70(9) of the TRIPs Agreement of WTO, inserted new chapter IVAin the Patents Act, 1970
on Exclusive Marketing Rights containing Section 24 Ato 24 F.

The provision relating to Exclusive Marketing Rights has been incorporated in the
Patents Act, 1970 as amended by the Patents (Amendment) Act, 1999 with effect from
1st January, 1995. Under this amendment to the Patents Act, 1970 it is now possible to
make an application for patent claiming for a product itself intended for use or capable of
being used as Medicine or Drug, excepting the intermediate for the preparation of drug.

Section 24 A of the Act deals with application for grant of exclusive rights and provides
that an application for grant of exclusive right to sell or distribute the article or substance
in India is required to be in the prescribed form and manner and on payment of prescribed
fee. The Controller shall refer the application for patent to examiner for making a report as
to whether the invention is not an invention in terms of Section 3, and the invention is an
invention within the meaning of Section 4. If the Controller is satisfied on receipt of report
from the examiner and after such other investigation as he may deem necessary , he
may proceed to grant exclusive right in the manner provided in section 24B of the Act.
Section 24 C deals with compulsory licenses, Section 24D provides for special provision
for selling and distribution of any article or substance which has been granted exclusive
marketing rights, 24 E deals with suits relating to infringement of such rights and
Section 24 F exempts the Central Government and its officers from any liability in respect
of any proceedings concerning grant of exclusive marketing rights.

Product patents can be granted on medicines and drugs from January 2005. Hitherto,
only process patent was available with exclusive marketing rights.

Answer 4(c)

Section 37 of the Trademarks Act,1999 entitles the registered proprietor of a trademark
to assign the trade mark and to give effectual receipts for any consideration for such
assignment. Section 38 deals with the assignability and transmissibility of a registered
trade mark with or without goodwill of the business either in respect of all goods or
services or part thereof. Section 39 provides that unregistered trade mark may be assigned
or transmitted with or without the goodwill of the business concerned.

Section 40 contains restriction on assignments or transmissions of trade mark where
multiple exclusive rights would be created in more than one person in relation to same
goods or services; same description of goods or services; goods or services or description
of goods or services which are associated with each other, which would be likely to
deceive or cause confusion. Nevertheless, such assignment is not deemed to be invalid,
if having regard to the limitations imposed, the goods are to be sold in different markets-
either within India or through exports.
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Section 42 stipulates conditions for assignment of a trademark without goodwill of
business. Such an assignment shall not take effect unless the assignor obtains directions
of the Registrar and advertises the assignment in accordance with the directions of the
Registrar in the prescribed manner.

Question 5

With reference to the provisions of the Consumer Protection Act, 1986, decide the
following giving reasons in support of your answer :

() Babul entered into a contract with a share broker for the sale of shares. The
share broker, after having sold the shares, issued him a cheque but the cheque
was dishonoured. Despite repeated reminders, the share broker did not pay him
the money. He took up the matter with the Consumers Forum for redressal.
Will he be regarded as a ‘consumer’ and will he succeed ?

(i) Madan submitted certain documents before the Sub-Registrar for registration
claiming these as will. These documents were found to be a deed of conveyance
and also improperly stamped. The Sub-Registrar impounded the documents
and forwarded these to the Collector of Stamps. The Collector of Stamps asked
Madan to appear before him. He neither appeared before the Collector of Stamps
nor submitted any other documents. Madan has instead filed a complaint
before the Consumer Forum that he has been harassed for three years and that
there has been deficiency in service on the part of Sub-Registrar and the Collector
of Stamps. Will he succeed ?

(i) The management of Nalanda School owned a swimming pool and offered
swimming facilities to the public on payment of certain fee. The management
had engaged an experienced coach for coaching people how to swim. One day,
a boy of 14 years got drowned and died while learning swimming. The school
management denied responsibility by stating that it had requisitioned the services
of a qualified and experienced coach. The coach also denied responsibility
claiming that he had taken all possible precautions, taken the boy out of water
and removed water from his stomach. Will the father of the deceased succeed
in his claim for relief ? (5 marks each)

Answer 5(i)

Broker is rendering service for consideration by charging commission. Therefore, in
the instant case, complainant is a consumer within the meaning of the provisions of the
Consumer Protection Act, 1986. As per the facts of this case, the complainant had been
cheated. Since the broker had committed deficiency in service, he was responsible for
damages to the complainant. Therefore, Babul would succeed in his complaint against
the broker. Indiravadan Chokey v. Hitesh Dineshchandra Mali (1994) CPJ 304.

Answer 5(ii)

The problem is similar to that of S P Goel v. Collector of Stamps where it was
decided that the Registration Act, as also the Stamp Act, are meant primarily to augment
the State revenue. Therefore, the person who presents a document for registration and
pays the stamp duty on it or the registration fee, does not become a consumer nor do
the officers appointed to implement the provisions of the two Acts render any service
within the meaning of Consumer Protection Act. They only perform their statutory duties
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(some of which are judicial or, at least, quasi-judicial in nature) to raise and collect the
State revenue, which is a part of the sovereign function of the State.

As statutory functions do not fall under the ambit of Consumer Protection Act, Madan
will not succeed in the present case.

Answer 5(iii)

The facts of the case relate to Shashikant K. Dole and Smt. Sarika Shashikant Dole
of Pune v. Shikshan Prasarak Mandali, Pune and Shri Mahesh V. Date, Pune. In this
case the State Commission held the school and the coach deficient in rendering service
to the deceased. The admission to the swimming pool was on payment of certain fees
therefore the complainants had hired the services of the school for consideration. The
father of the deceased was held to be a consumer and the negligence of the coach was
held to be deficiency in service within the meaning of Consumer Protection Act,1986.
Thus father of the deceased would succeed in his claim for relief in the present problem.

Question 6

(@) Explain the liability of a company and its directors for offences under the pollution
control laws.

(b) Discuss briefly the provisions of the Environment (Protection) Act, 1986 and the
rules regarding environmental clearances and location of industries.

(c) Mention the emergency powers of the State Boards in case of pollution of streams
or wells under the Water (Prevention and Control of Pollution) Act, 1974.
(5 marks each)
Answer 6(a)

Section 40 of the Air (Prevention and Control of Pollution) Act,1981 deals with offences
by companies and provides that where an offence has been committed by a company
and itis proved that the offence has been committed with the consent or connivance of or
is attributable to any neglect on the part of any director, manager, secretary or other
officer of the company, such director, manager, secretary or other officer shall be deemed
to be guilty of that offence and shall be liable to be proceeded against and punished.
Where, however, any person proves that the offence was committed without his knowledge
or that he exercised due diligence to prevent commission of such offence, nothing shall
render him liable for any punishment.

Similar provision exists under the Water (Prevention and Control of Pollution) Act,
1974.

Thus, itis necessary for the Board of Directors of the companies to be very cautious
and careful in regard to compliance under the Pollution control laws.

Answer 6(b)

Rule 5 of the Environment (Protection) Rules, 1986 and Section 3 of the Environment
(Protection) Act,1986 empowers the Central Government to prohibit or restrict the location
of industries. However, the Central Government has been put under obligation to consider
the following factors while restricting the location of industries :

— standards for quality of environment in an area,;
— maximum allowable limits of concentration of environmental pollutant;
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— likely emission or discharge from the proposed industry;
— topographic or climatic features of an area;

— netadverse environmental impact likely to be caused; and
— proximity to human settlements.

Entrepreneurs are required to obtain Statutory Clearances relating to Pollution Control
and Environment for setting up an industrial project and expansion/ modernisation of
existing projects. Anatification [SO 60(E) dated 27.1.1994 as amended in 2004] issued
under the Environment (Protection) Act 1986 has listed out 32 projects in respect of
which environmental clearance needs to be obtained from the Ministry of Environment,
Government of India. This listincludes industries like petro-chemical complexes, petroleum
refineries, cement, thermal power plants, bulk drugs, fertilisers, dyes, paper etc.

Answer 6(c)

Section 32 of the Water (Prevention and Control of Pollution) Act,1974 empowers the
State Board to take certain emergency measures if it appears to the State Board that
any poisonous, noxious or polluting matter is present in any stream or well or on land or
has entered into that stream or well due to any accident or unforeseen act or event. In
such a case the Board may carry out such operations as it may consider necessary for
all or any of the following purposes, hamely:

(@ removing that matter from stream or well and disposing it off;

(b) remedying or mitigating any pollution caused by its presence in the stream or
well; and

(c) issuing orders immediately restraining or prohibiting the person concerned from
discharging any poisonous, noxious or polluting matter into the stream or well or
on land or from making insanitary use of the stream or well.

Question 7
(@) Discuss any two of the following :

() The concept of ‘industrial relations’.

(i) Difference between an ‘award’ and ‘settlement’ under the Industrial Disputes
Act, 1947.

(i) ‘Occupier under the Factories Act, 1948. (5 marks each)
(b) Attempt any five of the following stating the relevant legal provisions and case
law, if any :

() Raman, while working in a factory, died a natural death following cardiac
arrest. The fellow workers refused to work until his family members are
summoned and dead body is sent to his native place. Does it amount to
strike on their part ?

(i) Sonuand Raju are working as ‘gardeners’ to look after the garden attached
to the bungalow provided by the company to the managing director. Can
they be treated as ‘workmen’ ?

(i) The management without holding any inquiry terminated the services of
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certain workmen who had merely participated in an illegal strike. Is the
action of the management justified ?

(iv) Bhushan, who had put in 10 years of continuous service, was dismissed on
the ground of misconduct and the amount of gratuity payable to him under
the Payment of Gratuity Act, 1972 was forfeited in full. He was not given an
opportunity of being heard and no show cause notice was served on him.
He wants to institute a suit against the management. Will he succeed?

(v) Whether an employee as a result of cessation of employment would
automatically lose his right to continue as a member of the trade union
registered under the Trade Unions Act, 1926 ? Decide.

(vi) As per the provisions of the Industrial Employment (Standing Orders) Act,
1946, a workman was entitled to subsistence allowance on suspension.
However, the certified standing orders provided that the workman has to
mark his attendance during the suspension to claim subsistence allowance.
The workman argued that he could not be compelled to attend the office
during the period of suspension. Decide.

(viiy Bahadur was appointed as an apprentice under the Apprentices Act, 1961.
After the successful completion of training, he asked the employer to provide
him a regular job in the industrial establishment. The employer refused.
Can Bahadur seek intervention of the court to obtain relief ?

(vii) Zenith Industries Ltd. terminated the services of five workmen on account
of retrenchment. Their names were displayed on the notice board of the
company. Does the action of the management amount to a valid retrenchment
under the Industrial Disputes Act, 1947 ? (3 marks each)

Answer 7(a)(i)

Industrial relations deal with people who are the base of the industry-a class of
people that makes things to happen. Industrial relations play a crucial role in establishing
and maintaining the industrial democracy in the country. Industrial relations mean
relationship between management and employees and their organisation that characterise
or grow out of employment.

According to R.A. Lester, industrial relations involve attempt to workable solutions
between conflicting objectives and values between incentive and economic security,
between discipline and industrial democracy, between authority and freedom and between
bargaining and cooperation. The concept of industrial relations has been extended to
denote the relations of the State with employers, workers and their organisations. The
subject, therefore includes individual relations and joint consultation between employers
and working people at their work place; collective relations between employers and their
organisations and trade unions and the part played by the State in regulating these
relations.

According to ILO, industrial relations deal with either the relationship between the
State and employers and workers organisation or the relation between the occupational
organisation themselves.

Thus, industrial relations are integral aspect of social relations arising out of employer-
employee interaction in modern industries which are regulated by the State in varying
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degrees, in conjunction with organised social forces and influenced by the existing
institutions. The major objectives of industrial relations is to maintain sound relations
between employees and employers to develop harmonious relations and establish the
industrial democracy.

Answer 7(a)(ii)

As per Section 2(b) of the Industrial Disputes Act, 1947 “Award” means an interim or
a final determination of any industrial dispute or of any question relating thereto by any
Labour Court, Industrial Tribunal or National Tribunal. It also includes an arbitration award
made under Section 10-A.

“Settlement” has been defined under Section 2(p) of the Industrial Disputes Act,
1947. It means a settlement arrived at in the course of conciliation proceedings and
includes a written agreement between the employer and workmen arrived at otherwise
than in the course of conciliation proceedings where such agreement has been signed
by the parties thereto in such manner as may be prescribed and a copy thereof has been
sent to an officer authorized in this behalf by the appropriate Government and the
conciliation officer.

Answer 7(a)(iii)

Section 2(n) of the Factories Act, 1948 defines the term "Occupier" as a person who
has ultimate control over the affairs of the factory subject to the condition that-

(i) inthe case of a firm or other association of individuals, any one of the individual
partners or members thereof shall be deemed to be the occupier;

(i) inthe case of a company, any one of the directors, shall be deemed to be the
occupier;

(i)  inthe case of a factory owned or controlled by the Central Government or any
State Government, or any local authority, the person or persons appointed to
manage the affairs of the factory by the Central Government, the State Government
or the local authority, as the case may be, shall be deemed to be the occupier.

The important test whether a person is an occupier or not is the possession or
vesting in of the ultimate control of the factory. An occupier may be an owner, a lessee or
a mere licensee, but he must have the right to occupy the property and dictate terms of
management.

Answer 7(b)(i)
‘Strike’ as per Section 2(q) of the Industrial Disputes Act, 1947 means —
(i) a cessation of work by a body of persons employed in any industry acting in

combination; or

(i) aconcerted refusal of any number of persons who are or have been so employed
to continue to work or to accept employment; or

(i) refusal under a common understanding of any number of such persons to continue
to work or to accept employment.

Cessation of work is the most significant characteristic of the concept of strike. The
Supreme court held in Buckingham & Carnatic Company Ltd. (AIR 1953 SC 47) that
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where there is cessation of work by a body of persons employed in a factory acting in
combination and their refusal to go back to work was concerted, the stoppage of work
would amount to strike within the meaning of section 2(q) of the Act even although the
stoppage was for only two hours.

In National Textile Workers’ Union v. Shree Meenakshi Mills (1951) 11 LLJ 516, it has
been held that if on the death of a fellow worker, the workmen acting in combination
refuse to resume work, it amounts to strike.

In the light of the above decisions, the refusal on the part of the workers to work
amounts to strike.

Answer 7(b)(ii)

An employee on the pay-roll of a company receiving salary from the company even
though he works as a gardener at the managing director’s bungalow is a workman. In J.
K Cotton Spinning & Weaving Mills Co. Ltd. v. L.A.T, AIR 1964 SC737, it was held that
every employee of the concern who is engaged on some operation which is incidental to
the main industrial operation is entitled to claim the status of “workman” under the Act,
unless the relation between his work and the main activity of the industry is too indirect
or too remote. The facts of each case must determine the nature of the incidental
connection in deciding it whether it is too indirect or too remote.

In this case malis were appointed by the company and their salaries were paid by
the company. The company maintained an attendance register in which their daily
attendance was entered. Their work was supervised and controlled by the company and
they wee liable to be dismissed by the company. It was held that the work done by the
malis had direct relation with the industry carried on by the company and they were
workmen under section 2(s) of the Industrial Disputes Act 1947.

Sonu and Raju can be treated as workmen. It may be pointed out that the definition
of “workman” under the Industrial Disputes Act 1947 presupposes the relationship of
master and servant. The relation of master and servant exists between two persons
where by agreement between them, express or implied, the workman is under the
supervision, direction, and control of the master. This the uniform test laid down in industrial
law for determination of the relation ship of master and servant.

Answer 7(b)(iii)

If workers participate in an illegal strike, the employer is within his right to dismiss
the striking workmen on ground of misconduct. For this it is necessary that a proper and
regular domestic enquiry is held. In Indian General Navigation & Railway Company v.
Their Workmen, AIR 1960 SC 219 held that merely participating in an illegal strike
would not necessarily justify the dismissal of all workmen taking part in the strike. It
would be necessary to hold a formal inquiry after furnishing charge sheet to each of the
workman sought to be dealt with for his participation in the strike. The Supreme Court
further observed that because workmen go on strike, it does not justify the management
in terminating their services. If allegations of misconduct have been made against them,
those allegations have to be enquired into by charging them with specific acts of
misconduct and giving them an opportunity to defend themselves at the inquiry.
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Answer 7(b)(iv)
Under Section 4(6) of the Payment of Gratuity Act, 1972 It has been provided that-

(a) the gratuity of an employee whose services have been terminated for any act,
willful omission or negligence causing any damage or loss to, or destruction of
the property belonging to the employer shall be forfeited to the extent of the
damage or loss so caused;

(b) the gratuity payable to an employee may be wholly or partially forfeited-

(i) if the services of such employee have been terminated for his riotous or
disorderly conduct or any other act of violence on his part, or

(i) if the services of such employee have been terminated for any act which
constitutes an offence involving moral turpitude, provided that such offence
is committed by him in the course of his employment.

It has been held that any decision to forfeit the gratuity under Section 4(6)(b) can be
taken only after affording an opportunity to the employee concerned [Bharath Gold Mines
Ltd. v. Regional Labour Commissioner (1987) 1 LLN 303].

In the given problem neither notice was given to Bhushan nor he was not given an
opportunity of being heard as well. He can institute a suit against the management.

Mention should be made that misconduct may be of three kinds:

1. technical misconduct which leaves no trail of indiscipline

2. misconduct resulting in damage to employers property which could be
compensated by forfeiture of gratuity or part thereof, and

3. serious misconduct as acts of violence or riotous or disorderly behaviour in or
near the place of employment and conducive to grave indiscipline.

The firstinvolves no forfeiture; the second involves forfeiture in whole or in part and
the third entails forfeiture of gratuity in its entirety.

Answer 7(b)(v)

There is no provision in the Trade Unions Act, 1926 on the constitution of the trade
union providing for automatic cessation of membership on cessation of employment.
There is also no specific clause in the constitution of the union providing for such automatic
cessation. In the absence of any provision in the constitution of the trade union for
automatic cessation of membership as a result of cessation of employment, it cannot be
held that an employee would cease to be a member of the trade union in such an
eventuality. Bokajan Cement Corporation Employees’ Union v. Cement Corporation of
India Ltd. (Decided on 10.11.03) C.S. Journal Jan, 04 issue.

Answer 7(b)(vi)

Section 10 —A of the Industrial Employment (Standing Orders) Act, 1946 makes
provision for payment of subsistence allowance by an employer to a workman who has
been suspended by the employer pending investigation or inquiry into complaints or
charges of misconduct against the workmen. As per Section 10 — A of the said Act,on
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suspension, a workmen is entitled to subsistence allowance at the rate of 50 per cent of
his last drawn wages prior to suspension for the first 90 days of suspension and at the
rate of 75 % of such wages for the remaining period of suspension if the delay in
completion of disciplinary proceedings against such workmen is not directly attributable
to the conduct of such workman. Besides this, there is no other condition, which is to be
satisfied by the workman for receiving the subsistence allowance. It has been held that
a benefit granted to a workman cannot be curtailed by the Standing Orders. BPCL w.
Petroleum Employees Union & Others (2003) Il LLJ p. 229

Answer 7(b)(vii)

As per Section 11 of the Apprentices Act, 1961 every employer has the following
obligations in relation to an apprentice namely —

(@) to provide the apprentice with the training in his trade in accordance with the
provisions of the Act;

(b) ifthe employer is not himself qualified in the trade , to ensure that a person who
possesses the prescribed qualifications is placed in charge of the training of the
apprentice;

(c) to provide adequate instructional staff, possessing prescribed qualifications for
imparting practical and theoretical training and facilities for trade test of
apprentices; and

(d) to carry out his obligations under the contract of apprenticeship.

Apart from the aforestated obligations, there is no other obligation on the part of the
employer in relation to an apprentice. In view of the legal provisions stated above, Bahadur
cannot seek intervention of the court.

It has been held in the case of Dhararaya & Others v. Tamil Nadu Electricity Board
and Another, 1989 (1) LLN 10 that there is no obligation on the part of the employer to
provide a job to the apprentice unless there is any such condition in the contract of
apprenticeship or there is a practice of giving preference to apprentice for regular
employment.

Answer 7(b)(viii)

Retrenchment means “to end, conclude, or cease”. Under Section 2(00) of the
Industrial Dispute Act, 1947 retrenchment the termination by the employer of the service
of a workman for any reason whatsoever, otherwise than as punishment inflicted by way
of disciplinary action.

For retrenchment of workmen, the requirements of Section 25-F of the Industrial
Disputes Act have to be complied with. Section 25-F stipulates conditions precedent to
retrenchment of workmen. It says : Aworkman employed in an industry who has been in
continuous service for not less than 1 year under an employer shall not be retrenched by
that employer until —

(@ the workman has been given 1 month's notice in writing. The notice must indicate
the reason for retrenchment. Futher the workman cannot be retrenched until the
period of notice has expired, or the workman has been paid in lieu of such notice
wages for the period of notice;
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(b) the workman has been paid, at the time of retrenchment, compensation which is
equivalentto 15 days' average pay for every completed year of continuous service
or any part thereof in excess of 6 months.

If the retrenchment compensation is not made at the time of retrenchment, the
retrenchment is illegal. The Supreme Court held in Mohan Lal v. Management Bharat
Electronics Ltd., AIR 1981 SC 1253 that the requirements of Section 25-F are mandatory
preconditions for retrenchment of a workman. Its non-compliance renders retrenchment
invalid.

In view of the aforestated legal provisions and the decision of the Supreme Court,
the action of the management does not amount to valid retrenchment under the Industrial
Disputes Act, 1947.




SECURITIES LAWS AND REGULATION OF FINANCIAL MARKETS
Time allowed : 3 hours Maximum marks : 100
NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.
Question 1

Write notes on any four of the following :
(i) Securities lending
(i) Green shoe option
(i) Firm allotment
(iv) Debenture trustees

(v) Money market mutual funds. (5 marks each)
Answer 1(i)
Securities Lending

SEBIintroduced guidelines for Securities lending scheme in 1997. Under the scheme,
a person with idle shares can lend them to another who does not have the shares to fulfill
his obligation under a trade finalised by him. There will be no direct contacts between the
borrower and lender of securities. An intermediary who can guarantee the scheme and
make good the loss in the borrower who fails to honour his obligations can alone provide
substance to the scheme. The borrower has to put up collateral for his borrowings and
pay cash margin levied on the securities by the authorities.

Answer 1(ii)
Green Shoe Option

Green Shoe option means an option of allocating shares in excess of the shares
included in the public issue and operating a post-listing price stabilizing mechanism in
accordance with SEBI Guidelines.

A company making a public offer of equity shares and desirous of availing this option,
should in the resolution of the general meeting authorising the public issue, seek
authorisation also for the possibility of allotment of further shares to the ‘Stabilising Agent’
(SA) at the end of the stabilisation period.

The company should appoint one of the merchant bankers or book runners, amongst
the issue management team, as SA, who will be responsible for the price stabilisation
process, if required. The SA shall enter into an agreement with the issuer company, prior
to filing of offer document with SEBI, clearly stating all the terms and conditions relating to
this option including fees charged/expenses to be incurred by SA for this purpose.

The details of the agreements mentioned above should be disclosed in the draft
prospectus, the draft Red Herring prospectus, Red Herring prospectus and the final
prospectus.
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Answer 1(iii)
Firm Allotment

“Firm Allotment” means allotment on a firm basis in public issues by an issuing
company made to Indian and Multilateral Development Financial Institutions, Indian Mutual
Funds, Foreign Institutional Investors including non-resident Indians and overseas corporate
bodies and permanent/regular employees of the issuer company.

In respect of allotment of securities on a firm/preferential basis, ceiling of 10% exist in
case of employees and shareholders. Further the allotment of securities to employees
and shareholders will be subject to such conditions as may be specified by the Government
and regulatory authorities. No payment direct or indirect in the nature of a discount,
commission, allowance or otherwise can be made by the body corporate or the promoters
in a public issue to the persons who have received firm allotment in a public issue. Also,
no buy back or stand by or similar arrangement should exist with the persons for whom
securities are reserved for allotment on firm basis. Any firm allotment whether to promoters,
friends, relatives, financial institutions, mutual funds, etc. in the proposed offering is subject
to lock-in-period of 3 years from the date of allotment in public issue.

Answer 1(iv)
Debenture trustees

Debenture trustees are persons or agencies appointed as trustee on behalf of debenture
holders to protect debenture holders interests and keep the assets of the company charged
against debenture under trust. The debenture trustee has to enter into an agreement with
the body corporate before opening of the subscription list for issue of debentures. No
debenture trustee shall act as such for any issue of debentures in case it is a associate
of the body corporate or has lent or is proposing to lend money to the body corporate.
Every debenture trustee shall accept the trust deeds, which contains the matters specified
in schedule IV to the regulations, which contains the contents of trust deed. Every debenture
trustee shall appoint a Compliance Officer. Every debenture trustee is required to file
information and documents to SEBI as and when required by it.

Answer 1(v)
Money Market Mutual Funds

In India, the decision to promote MMMFs was announced by RBI while unveiling its
credit policy in April 1991. These funds invest in short-term debt securities in the money
market like certificates of deposits, commercial paper, Government trading bills etc. Owing
to their large size, the funds normally gets a higher yield on such short-term investments
than an individual investor. Money Market Mutual Funds used to be regulated by the
Reserve Bank of India and money market schemes of other mutual funds were regulated
by SEBI. However, on 7th March 2000 the RBI withdraw these guidelines and it was
notified by SEBI later on that the MMMF schemes like any other mutual fund schemes,
would exclusively be governed by SEBI (Mutual Funds) Regulations, 1996.

Question 2

(@ Thelending price of a security is Rs.100. The transaction prices of the securities
are (i) Rs.100.25; and (i) Rs.99.50. You are required to calculate ?
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() lenders’ earning as fee; and
(i) borrowers earning as rebate.

(3 marks each)

(b) Global Mutual Fund has launched a scheme named ‘Grand Bonanza'. The net
asset value (NAV) of the scheme is Rs.12 per unit; the redemption price is
Rs.11.65 per unit; and offer price is Rs.12.50 per unit. You are required to calculate:

(i) front-end load charges; and
(i) back-end load charges.
(c) Define any four of the following :

() SAT

(i) NBFC

(i) CRISIL

(iv) SPN

(vy OTCEI

(vi) BOLT.

Answer 2(a)
Lending Price of a Security = Rs. 100
Lenders of securities earns a fee if TP > SLP
Borrowers of securities earns a rebate on borrowings if TP < SLP
(i) Calculation of lender’s earnings as fee
Transaction Price of Securities = Rs. 100.25

[(TP — SLP) / SLP] x 365/7 x 100
[(100.25 -100)/100] x 365/7 x 100
0.0025 x 365/7 x 100

13.04%

(i) Calculation of Borrower’s earning as rebate

Annualised Yield

Transaction Price of Security = Rs. 99.50

[(TP — SLP) / SLP] x 365/7 x 100
= [(99.50 —100)/100] x 365/7 x 100
= 0.005 x 365/7 x 100

= 26.07%

Annualised Yield

Answer 2(b)

(i) Calculation of Front-end load charges (Fel)

Net Asset Value
1- Front - end Load

Public offer Price =

1250= T "rep

(3 marks each)

(1 mark each)



(if)

55

12.50-12.50 Fel =12
-12.50 Fel =12-12.50
-12.50 Fel =- .50
= 0 =0.04 = 4%

12.50
Calculation of Back-end load charges (Bel)

Fel

Net Asset Value
1+ Back - end Load

Public offer Price =

12
1+ Bel
11.65 + 11.65 Bel =12

11.65Bel=12-11.65
0.35

11.65
Bel =0.03 = 3%

11.65 =

Bel =

Answer 2(c)(i)

SAT

ISLRFM-December 2004

The Central Government by any notification may establish an appellate tribunal known
as Securities Appellate Tribunal (SAT) to exercise the jurisdiction, powers and authority
conferred on such tribunal, under SEBI Act, 1992. Any aggrieved person may refer an
appeal to a Securities Appellate Tribunal having jurisdiction in the matter. On receipt of an
appeal the SAT may after giving the parties opportunities to be heard may pass such
order, as it thinks fit.

Answer 2(c)(ii)

NBFC

NBFC means Non-Banking Finance Company. Under Section 45-1 of the Reserve
Bank of India Act, 1934, a Non-Banking Financial Company is defined as—

(i)

a financial institution which is a company;

(i) a non-banking institution which is a company and which has as its principal
business, the receiving of deposits under any scheme or arrangement or in any

(il

other manner, or lending in any manner;

such other non-banking institution or class of such institutions as the bank may,
with the previous approval of the Central Government and by notification in the

Official Gazette specify.

Answer 2(c)(iii)

CRISIL

CRISIL i.e. Credit Rating Information Services of India Ltd set up as the first credit
rating agency in 1987 by ICICI, UTI, GIC and LIC heralded the era of credit rating in India.
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CRISIL rates various instruments including bonds, non-convertible debentures, convertible
debentures, debenture portion of equity-linked debentures, fixed deposits, preference
shares, and commercial papers.

Answer 2(c)(iv)
SPN

Secured Premium Note (SPN) is an instrument, which is secured by a mortgage of
immovable property of the company and which is issued at its face value and does not
carry any interest and is redeemed at premium in one or more tranches. SPN was first
issued in 1992 by TISCO. There can be attached various rights and entitlements with a
SPN such as, detachable warrant, conversion options, buy back, put and call option etc.

Answer 2(c)(v)
OTCEI

OTCEI means Over the Counter Exchange of India. OTCEI was promoted and
incorporated as a non-profit making organisation under Section 25 of the Companies Act,
1956. It allows countrywide listing and trading in securities. The market for OTCEI is
spread across the country through counters. The computer network are well connected
and transactions take place through satellite mechanism.

Answer 2(c)(vi)
BOLT

BOLT is the modern trading practice introduced by the Bombay Stock Exchange.
Under this arrangement, trading can be carried out by member-brokers and their authorized
assistants from their workstations. It provides for a search based trading mechanism
whereby two-way quotes are accepted from jobbers and Market Makers and from brokers
on the basis of orders received from investors. The system matches them according to
the logic specified in BOLT.

Question 3

(@) Distinguish between any three of the following :
() ‘Clearing delivery’ and ‘special delivery’.
(i) ‘Callmoney’ and ‘term money'.
(i) ‘Leverage funds’ and ‘hedge funds'.
(iv) ‘Pureinstruments’ and ‘hybrid instruments’. (2 marks each)

(b) “The derivatives are used as tools of investment risk management.” Discuss
this statement and outline various usages of derivatives in investment

management. (6 marks)
(c) What is ‘price stabilisation fund’ ? (4 marks)
Answer 3(a)(i)

‘Clearing Delivery’ and ‘Special Delivery’

A clearing delivery is one where the delivery and payment are to be made through the
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clearing house of the stock exchange. This method applies only in the case of securities
in the specified list (A Category).

A special delivery is one where the delivery is to be made after the delivery period
fixed by the stock exchange authorities.

Answer 3(a)(ii)
Call Money and Term Money

Call Money or short notice money deal with one day or 14 days as a period at the
market rate of interest. Banks, DFHI and Mutual Funds deal in these instruments. Call
money market is the most active component of money market.

The Term Money will be for 14 to 90 days, with highly elastic interest rates fixed by
market forces based on demand and supply. The short term money market in the formal
market (consisting of RBI, SBI, Banks, LIC, UTI, GIC) relate to treasury bills market,
commercial bills market and inter-corporate market.

Answer 3(a)(iii)
Leverage Funds and Hedge Funds

Leverage Funds also known as borrowed funds, increase the size and value of portfolio
and offer benefits to members from out of the excess of gains over cost of borrowed funds.
They tend to indulge in speculative trading and risky investments.

Hedge Funds employ their funds for speculative trading, i.e. for buying shares whose
prices are likely to rise and for selling shares whose prices are likely to dip. Hedge funds
use a wide variety of trading strategies involving position-taking in a range of markets.
They employ as assortment of trading techniques and instruments, often including short-
selling, derivatives and leverage.

Answer 3(a)(iv)
Pure Instruments and Hybrid Instruments

Pure Instruments : Equity shares, preference shares and debentures/bonds which
were issued with their basic characteristics in tact without mixing features of other classes
of instruments are called Pure instruments.

Hybrid instruments : Hybrid instruments are those which are created by combining
the features of equity with bond, preference and equity etc. Examples of Hybrid instruments
are Convertible preference shares, Cumulative convertible preference shares, non convertible
debentures with equity warrants, partly convertible debentures, partly convertible debentures
with Khokha (buy-back arrangement), Optionally convertible debenture, warrants convertible
into debentures or shares, secured premium notes with warrants etc.

Answer 3(b)

Risk management, an important tool of scientific management, is basically concerned
with rationally handling of a situation. The derivatives are used as tools of investment risk
management. The futures and options trading not only provide a way to hedge against the
market risk of a large stock portfolio, but also enable investors to hedge their position in
the market.
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In the case of options, losses to the buyer are limited to the amount paid for purchase
of option, but there always remains scope of earning unlimited profits. The amount of
premium is relatively small and possibility of making profit is higher. It is the buyer who
has the option and flexibility to take the risk to the extent he likes and pass on the rest to
the option writer, who is fully exposed to the risk of price fluctuations and has to exercise
due care and diligence. As such, the system can falil if adequate precaution is not taken
in advance to ensure the risk of the option writer. The stock exchange authorities have to
ensure the performance of the contract in the event of the failure of the option writer. In
USA, stock exchanges provide the guarantee for performance of the contract in case the
option writer fails to meet his liability.

Answer 3(c)
Price Stabilisation Fund

The fund created to cause stabilization of the share price of an entity especially after
the public issue of securities, is known as Price Stabilisation Fund. The aim of the fund is
to protect the share price from falling below the issue price. For the purpose of operating
a price stabilization mechanism post listing, the issuer company appoints a stabilization
agent (SA). The prime responsibility of stabilizing agent shall be to stabilize post listing
price of the shares. To this end, SA shall determine the timing of buying the shares, the
guantity to be bought, the price at which the shares are to be bought etc. Stabilisation
mechanism shall be available for the period disclosed by the company in the prospectus,
which shall not exceed 30 days from the date when trading permission was given by the
exchanges.

Question 4

(@ You are Company Secretary of Shine-Well India Ltd., having paid-up capital of
Rs.10 crore, predominantly held by the promoters of the company. The company
has planned a Greenfield project at an outlay of Rs.50 crore and wants to raise
Rs.25 crore by initial capital offering to the public.

Prepare a brief note for the Board of directors highlighting norms related to the
following aspects of the issue :

(i) pricing of equity shares;
(i) differential pricing; and

(ii) price band. (10 marks)
(b) Explain the salient features of the ‘code of conduct’ prescribed by the Securities
and Exchange Board of India for the credit rating agencies. (6 marks)

Answer 4(a)
January 02, 2005
To

Board of Directors
Shine Well India Ltd.
Sub : Norms related to Pricing of Public issue
Dear Sir
As desired , a note on norms related to Pricing of the Public issue is placed below:
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Pricing of equity shares

All'listed companies whose equity shares are listed on a stock exchange and unlisted
companies eligible to make a public issue and desirous of getting its securities listed on
a recognised stock exchange pursuant to a public issue, may freely price its equity
shares or any securities convertible at a later date into equity shares.

An eligible infrastructure company is also free to price its equity shares subject to
compliance with disclosure norms specified by SEBI from time to time. Banks can also
freely price their initial public issues subject to prior approval by Reserve Bank of India.

Differential Pricing

Any unlisted company or a listed company making a public issue of equity shares or
securities convertible at a later date into equity shares, may issue such securities to
applicants in the firm allotment category at a price different from the price at which the net
offer to the public is made provided that the price at which the security is being offered to
the applicants in firm allotment category is higher than the price at which securities are
offered to public. A listed company making a composite issue of capital may also issue
securities at differential prices in its public and rights issue. Differential pricing is also
permissible in the public issue which is a part of a composite issue

Thus differential pricing at a higher price than the net offer to the public is permitted
subject to necessary disclosures in the offer document as to justification for the price
difference.

Price Band

The issuer company can mention a price band of 20% in the offer documents filed
with the Board and actual price can be determined at a later date before filing of the offer
document with ROCs. In case the Board of Directors has been authorized to determine
the offer price within a specified price band, such price shall be determined by a resolution
to be passed by the Board of Directors. However, in case of listed companies, the Lead
Merchant Bankers should ensure that, a 48 hours notice of the meeting of the Board of
Directors for passing resolution for determination of price is given to the Designated Stock
Exchange. In any case, the final offer document should contain only one price and one
set of financial projections, if any.

Submitted please.

XYZ
Company Secretary

Answer 4(b)
Salient features of Code of Conduct for Credit Rating agencies

Every credit rating agency is required to abide by the Code of Conduct as per SEBI
(Credit Rating Agencies) Regulations, 1999.

(1) Acreditrating agency in the conduct of its business should observe high standards
of integrity and fairness in all its dealings with its clients.
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2
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)

®)
©

(7)
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©)

(10)

(11)

(12)

A credit rating agency should fulfil its obligations in an ethical manner.

A credit rating agency should render at all times high standards of service, exercise
due diligence, ensure proper care and exercise independent professional
judgement. It is required to disclose wherever necessary, to the clients, possible
sources of conflict of duties and interests, while providing unbiased services.

The credit rating agency should avoid any conflict of interest of any member of its
rating committee participating in the rating analysis. Any potential conflict of
interest shall be disclosed to the client.

A credit rating agency should not indulge in unfair competition nor they wean
away client of any other rating agency on assurance of higher rating.

A credit rating agency should not make any exaggerated statement, whether oral
or written, to the client either about its qualification or its capability to render
certain services or its achievements in regard to services rendered to other clients.

A credit rating agency should always endeavor to ensure that all professional
dealings are effected in a prompt and efficient manner.

A credit rating agency should not divulge to other clients, press or any other party
any confidential information about its client, which has come to its knowledge,
without making disclosure to the concerned person of the rated company/client.

A credit rating agency should not make untrue statement or suppress any material
fact in any documents, reports, papers or information furnished to SEBI or to
public or to stock exchange.

A credit rating agency should not generally and particularly in respect of issue of
securities rated by it be a party—

(@) to creation of false market

(b) passing of price sensitive information to brokers, members of the stock
exchanges, other players in the capital market or to any other person or take
any other action which is unethical or unfair to the investors.

A credit rating agency should maintain an arm’s length relationship between its
credit rating activity and any other activity.

Acredit rating agency is required to abide by the provisions of the Act, regulations
and circulars which may be applicable and relevant to the activities carried on by
the credit rating agency.

Question 5

(@) Discuss briefly the provisions of SEBI (Prohibition of Fraudulent and Unfair Trade

Practices Relating to Securities Market) Regulations, 2003 with regard to
prohibition of —

() fraudulent dealings in securities;
(i) market manipulations;
(i) misleading statements; and

(iv) unfair trade practices relating to securities. (8 marks)

(b) Discuss briefly the provisions of the Securities and Exchange Board of India Act,
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1992 relating to penalties leviable by the SEBI in respect of various offences
committed by merchant banks and mutual funds. (8 marks)

Answer 5(a)

Provisions of SEBI (Prohibition of Fraudulent and Unfair Trade Practices relating
to Securities Markets) Regulations, 2003

Regulation 3 of SEBI (Prohibition of Fraudulent and Unfair Trade Practices relating to
Securities Markets) Regulations, 2003 prohibits certain dealings in securities and provides
that no person shall directly or indirectly —

(@ buy, sell or otherwise deal in securities in a fraudulent manner;

(b) use or employ, in connection with issue, purchase or sale of any security listed
or proposed to be listed in a recognized stock exchange, any manipulative or
deceptive device or contrivance in contravention of the provisions of the Act or the
rules or the regulations made there under;

(c) employ any device, scheme or artifice to defraud in connection with dealing in or
issue of securities which are listed or proposed to be listed on a recognized
stock exchange;

(d) engage in any act, practice, course of business which operates or would operate
as fraud or deceit upon any person in connection with any dealing in or issue of
securities which are listed or proposed to be listed on a recognized stock exchange
in contravention of the provisions of the Act or the rules and the regulations made
there under.

Regulation 4 of the Regulations provides that—

(1) Without prejudice to the provisions of regulation 3, no person shall indulge in a
fraudulent or an unfair trade practice in securities.

(2) Dealing in securities shall be deemed to be a fraudulent or an unfair trade practice
if it involves fraud.

Answer 5(b)

Chapter VIA of SEBI Act, 1992, contains Section 15Ato JA which deals with penalties
which can be imposed under the Act for various failures, defaults, non-disclosure and
other offences.

Penalties for Failures

Section 15A lays down that a person is liable to a penalty of one lakh rupees for each
day during which such failure continues or one crore rupees whichever is less if he fails:
(@ to furnish any document, return or report to the SEBI

(b) tofile any return or furnish any information, books or other documents within the
time specified therefor in the regulations

(c) to maintain books of accounts or records.

Section 15B lays that an intermediary is liable to pay a penalty of one lakh rupees for
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each day during which such failure continues or one crore rupees whichever is less if he
fails to enter into an agreement with his client.

Section 15C lays down that if any listed company or an Intermediary, intermediary is
liable to pay a penalty of one lakh rupees for each day during which such failure continues
or one crore rupees whichever is less if he fails to redress investor grievances within the
time specified by the SEBI in writing.

Penalties for Default

Section 15D lays down that in case of mutual funds, any person is liable to a penalty
of one lakh rupees for each day during which he sponsors or carries on any such collective
investment scheme, including mutual funds, or one crore rupees, whichever is less,if he
sponsors or carries on any collective investment scheme, including mutual funds, without
obtaining such certificate of registration.

Section 15D further lays down that in case of mutual funds, any person who is
registered with the Board as a collective investment scheme, including mutual funds, for
sponsoring or carrying on any investment scheme, is liable to a penalty of one lakh
rupees for each day during which such failure continues or one crore rupees, whichever is
less if he:

(@) fails to comply with the terms and conditions of certificate of registration,

(b) fails to make an application for listing of its schemes as provided for in the
regulations governing such listing,

(c) fails to dispatch unit certificates of any scheme in the manner provided in the
regulation governing such dispatch,

(d) fails to refund the application monies paid by the investors within the period
specified in the regulations,

(e) fails to invest money collected by such collective investment schemes in the
manner or within the period specified in the regulations.

Section 15E lays down that where any asset management company of a mutual fund
registered under SEBI Act fails to comply with any of the regulation providing for restrictions
on the activities of such company, it shall be liable to a penalty of one lakh rupees for each
day during which such failure continues or one crore rupees, whichever is less.

Penalty for Insider Trading

Section 15G lays down that if any insider is liable to a penalty of twenty five crore
rupees or three times the amount of profits made out of insider trading, whichever is
higher, if

(i) either on his own behalf or on behalf of any other person, deals in securities of a
body corporate listed on any stock exchange on the basis of any unpublished
price sensitive information; or

(i) communicates any unpublished price sensitive information to any person, with or
without his request for such information except as required in the ordinary course
of business or under any law; or

(i) counsels, or procures for any other person to deal in any securities of any body
corporate on the basis of unpublished price sensitive information.
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Penalty for Non-Disclosure of Acquisition of Shares and Takeovers
Section 15H lays down that if any person fails to:

(i) disclose the aggregate of his shareholding in the body corporate before he acquires
any shares of that body corporate; or

(i) make such a public announcement to acquire shares at a minimum price, he
shall be liable to a penalty not exceeding five lakh rupees;

(i) make a public offer by sending letter of offer to the shareholders who sold their
shares pursuant to letter of offer;

he shall be liable to a penalty of twenty five crore rupees or three times the amount of
profits made out of insider trading; whichever is higher.

Section 15H provides that if a person indulges in fraudulent and unfair trade practices
relating to securities, he shall be liable to a penalty of twenty five crore rupees or three
times the amount of profits made out of such practices, whichever is higher.

Penalty for contravention

Whoever fails to comply with any provision of this Act, the rules or regulations made
or directions issued by the Board thereunder for which no separate penalty has been
provided, shall be liable to a penalty which may extend to one crore rupees.

Question 6
Provide the requisite norms for the following :
() Winding up of venture capital scheme
(i) Classification of NBFCs
(i) Registration of depository
(iv) End-use requirement for ECB. (4 marks each)
Answer 6(i)
Winding up of Venture Capital Scheme
A scheme of a venture capital fund set up as a trust should be wound up if—

(@) the period of the scheme, if any, mentioned in the placement memorandum is
over;

(b) inthe opinion of the trustees or the trustee company, that the scheme should be
wound up in the interests of investors in the units;

(c) if seventy five percent of the investors in the scheme pass a resolution at a
meeting of unit holders that the scheme be wound up or if SEBI so directs in the
interests of investors.

A venture capital fund set up as a company should be wound up in accordance with
the provisions of the Companies Act, 1956 and a fund set up as a body corporate should
be wound up in accordance with the provisions of the statute under which it is constituted.
The trustees or trustee company of the venture capital fund set up as a trust or Board of
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Directors in the case of the venture capital fund is set up as a company (including body
corporate) should intimate SEBI and investors of the circumstances leading to the winding
up of the Fund or Scheme.

Answer 6(ii)
Classification of NBFCs

NBFCs are classified under various sub groups on the basis of their principal business.
NBFCs specifically notified under Section 620 A of the Companies Act, 1956 by the
Government of India are classified as Nidhi Companies. NBFCs incorporated with the
intention of functioning as Nidhis will be classified as Loan Companies and the directions
as applicable to loan companies will be applied to this type of companies also till they are
notified by the Government under Section 620 A.

Answer 6(iii)
Registration of Depository

The legal framework for depository system as envisaged in the Depositories Act,
1996 provides for the establishment of single or multiple depositories. Any body to be
eligible for providing depository services must be formed and registered as a company
under the Companies Act, 1956 and seek registration with SEBI and obtain a Certificate
of Commencement of Business from SEBI on fulfillment of the prescribed conditions.

Chapter Il of SEBI (Depositories and Participants) Regulations, 1996 deal with
Registration of the depository. An application for grant of certificate of registration as a
depository is required to be made to SEBI by the Sponsor in prescribed form alongwith
prescribed fees and draft bye-laws of the depository proposed to be set up. The application
required to conform to the requirements specified therein. SEBI may require the sponsor
to furnish such further information or clarification regarding matters relevant to the activity
of the depository. SEBI may after consideration of the Application and on being satisfied
,may grant a certificate of registration in Form B and subject to conditions as may be
specified by SEBI. SEBI may also reject the application after giving the applicant an
opportunity of being heard.

Answer 6(iv)
End — Use requirement for ECB

ECB proceeds can be utilised for overseas direct investment in Joint Ventures (JV)/
Wholly Owned Subsidiaries (WOS) subject to the existing guidelines relating to Indian
Direct Investmentin JV/WOS abroad.

Utilisation of ECB proceeds is permitted in the first stage acquisition of shares in the
disinvestment process and also in the mandatory second stage offer to the public under
the Government’s disinvestment programme of PSU shares. However utilisation of ECB
proceeds is not permitted for on-lending or investment in capital market by corporates.
Utilisation of ECB proceeds is also not permitted in real estate. The term ‘real estate’
excludes development of integrated township.

Also for Utilisation of Proceeds under Approval Route, ECB can be raised only for
investment (such as import of capital goods, new projects, modernization/expansion of
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existing production units) in real sector-industrial sector including small and medium
enterprises (SME) and infrastructure sector-in India.

Question 7
(@) Explain any two of the following credit rating symbols and name the concerned
agencies :
() BBB
(i) MAAA
(i) CARE1 (2 marks each)
(b) Whatis ALBM ? Discuss its benefits to the lender and the borrower. (4 marks)
(c) What are the details and information disseminated in a ‘road show’ ?

(4 marks)
(d) “The organisation and structure of the money market has undergone a sea change
in the last decade in India.” Discuss this statement. (4 marks)

Answer 7(a)
() BBB
Thisis CRISIL Debenture Rating Symbol.

Moderate safety - regarding timely payment of interest and principal subject to
variations caused by changing circumstances weakening the capacity.

(i) MAAA

This is ICRA credit rating symbol for rating Medium-term including fixed deposits
programme.

High Safety - The prospect of timely servicing of interest and principal as per
terms is the best.

(iii) CARE 1
This is CARE Credit Rating Symbol.
Excellent debt management capacity. Such companies will normally be
characterised leaders in the respective industries.
Answer 7(b)
ALBM

ALBM i.e. Automated lending and borrowing mechanism is a scheme introduced by
the National Stock Exchange (NSE) that acts as a facilitator for securities lending. It also
facilitates financing in addition to securities lending. ALBM, is basically a modified carry
forward system. Lending of securities and funds is a way by which individuals can take
advantage and participate in the bull period.

The participants acting as lenders in ALBM have the following advantages :

— Extensive range of securities available for lending.
— Nation-wide reach through NEAT trading system.
— Lending of securities on an ongoing basis.
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Facility of offsetting custody fee.
Use of idle stocks to generate income.

Retention of the right to receive all accrued corporate benefits during the loan
period.

Market determined lending rate.

Minimum risk for the lenders, as

All loan transactions are fully collateralised;
Loans are marked to market on daily basis, and;
NSCCL ensures return of equivalent securities.

Similarly, the participants acting as borrowers in the ALBM scheme have the following
advantages:

Extensive range of securities available for borrowing.
Borrowing of securities on an ongoing basis.
Discharge of settlement obligations.

No auction/close out loss.

Market determined borrowing rates.

Answer 7(c)

Roadshows represent meetings of issuers, analysts and potential investors. Details
about the company are presented in the roadshows and such details usually include the
following information about the company making the issue:

History

Organisational structure

Principal objects

Business lines

Position of the company in Indian and international market
Past performance of the company

Future plans of the company

Competition - domestic as well as foreign

Financial results and operating performance

Valuation of shares

Review of Indian stock market and economic situations.

Thus at road shows, series of information presentations are organised in selected
cities around the world with analysts and potential institutional investors.

Answer 7(d)

The organisation and structure of the money market has undergone a sea change in
the last decade in India. This was accompanied by a growth in quantitative terms also.
Upto 1987 the money market consisted of 6 facets i.e. Call Money Market; Inter Bank
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Term Deposit/Loan Market; the Participation Certificate Market; Commercial Bills Market;
Treasury Bills Market; and Inter-corporate Market.

The market had 3 main deficiencies:

1. Ithad avery narrow base with RBI, Banks, LIC and UTI as the only participants
lending funds while the borrowers were large in number;

2. There were few money market instruments. The participation certificate became
extinct during 1980s;

3. Theinterest rates were not market determined but were controlled by either RBI
or by a voluntary agreement between the participants through the Indian Banks
Association (IBI).

But during 1991-2003, the market has widened and deepened considerably and there
is increase in the number of participants and introduction of new instruments. The market
introduced market determined rates as compared to the then existing administered interest
rates.

An additional feature was the creation of an active secondary market for money market
instrument to have greater liquidity. For this purpose the Discount and Finance House of
India Limited (DFHI) was formed as an autonomous financial intermediary to smoothen
the short-term liquidity imbalances and to develop an active secondary market for the
instruments of the money market. The DFHI plays the role of a market maker in money
market instruments. In the relaxation of the regulatory framework and the arrival of the
new instruments and the new players, DFHI occupies a key role in ushering in a more
active de-regulated money market.

Question 8

(@ BIG Investment Ltd. wants to commence business of portfolio management
services. Prepare a note highlighting the duties and responsibilities of the portfolio

managers as set out under the SEBI Regulations. (6 marks)

(b) Whatis ‘investor education’ ? Discuss the role of the SEBI in investor education.
(5 marks)

(c) Explain the main functions of a good financial system. (5 marks)

Answer 8(a)
January 02, 2005

To
Big Investments Ltd.

Sub. : Duties and Responsibilities of Portfolio Manager
Dear Sir,

As desired, a note highlighting the duties and responsibilities of Portfolio manager as
set out under SEBI (Portfolio Managers) Regulations, 1993 is as under:

A Portfolio manager is a person who pursuant to contract or arrangement with the
client, advises or directs or undertakes on behalf of the client (whether as a discretionary
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portfolio manager or otherwise) the management or administration of a portfolio of securities
or the funds of the clients as the case may be. “Discretionary portfolio manager” is defined
as one who exercises or may exercise, under a contract relating to portfolio management,
any degree of discretion as to the investment or the management of the portfolio of the
securities or the funds of the client.

Regulation 13 of the regulations provides that every portfolio manager shall abide by
the code of conduct as specified in Schedule 111 of the Regulations.

A portfolio manager is required , in the conduct of his business, to observe high
standards of integrity and fairness in all his dealings with his clients and other portfolio
managers.A portfolio manager should render at all times high standards of service, exercise
due diligence, ensure proper care and exercise independent professional judgement.

A portfolio manager should not disclose to any clients or press any confidential
information about his client, which has come to his knowledge. A portfolio manager should
endeavour to ensure that the investors are provided with true and adequate information
without making any misguiding or exaggerated claims and are made aware of attendant
risks before any investment decision is taken by them. He would render the best possible
advice to the client having regard to the client’s needs and the environment, and his own
professional skills and would also ensure that all professional dealings are effected in a
prompt, efficient and cost effective manner.

Regulation 15 of SEBI (Portfolio Managers) Regulations lays down that the discretionary
portfolio manager shall individually and independently manage the funds of each clientin
accordance with the needs of a client in a manner which does not partake the character
of a mutual fund, whereas the non discretionary portfolio manager shall manage the funds
in accordance with the directions of the client. The portfolio manager shall act in a fiduciary
capacity with regard to the clients funds. He shall transact in securities within the limitation
placed by the client for dealing in securities under the provisions of RBI Act, 1934. He
shall not derive any direct or indirect benefit out of the clients funds or securities. He shall
not also pledge or give on loan securities held on behalf of clients to a third person without
obtaining a written permission from his client. He shall ensure proper and timely handling
of complaints from his clients and take appropriate action promptly.

The Regulations also provides for obligations of portfolio managers on inspection by
the regulatory authority.

Submitted please.
Yours faithfully
XYZ

Answer 8(b)

The investor education has assumed significance in view of the successive recurrence
of capital market scams. As best protection is self protection, the investors who choose
to lay out their money on corporate securities must necessarily educate themselves
continuously on the developments in the law, regulations of different instruments and
different players in the market. They should also be guided by the cardinal principle of
safety, liquidity and profitability at all times. They must keep their eyes and ears open to
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new developments in the market and make a proper assessment of the type of instrument,
organisations and intermediaries they are dealing with before venturing into investment.

Investor education forms an important part of SEBI’s efforts to protect the interest of
the investors in securities markets. A series of information brochures and pamphlets have
been issued for the benefit of the investors. These publications indicate various risks
associated with capital market investment, the rights of the investors, the responsibilities
and details of the grievance redressal machinery available to them and the remedy/relief
to be obtained from different agencies like SEBI, Ministry of Company Affairs, Stock
Exchanges, Reserve Bank of India and Registrars to the Issue, apart from seeking relief
through Consumers Disputes Redressal Forums, Company Law Board and Court of Law.

The investors associations registered with SEBI, the stock exchanges and professional
bodies also conduct investor education programmes from time to time to appraise the
investors of the changes in the law and regulations and the methods of protecting
themselves against malpractices and delays cropping up in the market.

Answer 8(c)

Every modern economy is based on a sound financial system which helps in
production, capital and economic growth by encouraging savings habits, mobilising savings
from households and other segments and allocating savings into productive usage such
as trade, commerce, manufacture etc.

The functions of a good financial system are manifold. Mainly, they are:

(@ regulation of currency

(b) banking functions

(c) performance of agency services and custody of cash reserves

(d) management of national reserves of international currency

(e) creditcontrol

(f administering national, fiscal and monetary policy to ensure stability of the economy
(@) supply and deployment of funds for productive use

(h) maintaining liquidity.




